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1. INTRODUCTION

The commander of an operational squadron is sitting in her office.
Her unit’s mission is to maintain quality aircrew and aircraft to mobilize,
deploy, and provide intra-theater capabilities worldwide for Department of
Defense customers. The unit supports theater commanders’ requirements
with combat-delivery capability.

An enlisted member who recently reported to the squadron knocks on
her door and asks if he can speak with the commander about an issue. The
Airman says he would like to request a religious exemption for all vaccina-
tions and immunizations. He says he feels it is up to God whether he lives
or dies, and whether he is sick or healthy. He believes receiving vaccinations
goes against God’s will for him. He says his body is a temple of the Holy
Spirit, and vaccinations corrupt the sanctity of the temple.

Naturally, the commander is concerned. She has no reason to think
the Airman is insincere, but she has a worldwide mission to accomplish and
readiness requirements to meet. She has been watching the news, and the
outbreaks of measles across the country alarms her. The Airman is not cur-
rently tasked to deploy, but the unit deploys frequently to austere locations
and with little notice. With all the stories in the news about measles outbreaks,
she wants to make sure every member of the unit is safe and healthy. Her
gut instinct is to deny the request — this is, after all, an issue about safety,
readiness, and mission accomplishment. In her mind, this must certainly be
the ultimate concern. But she is unsure what to do and what authorities she
has, so she tells the Airman she understands his concern and will look into
it. Then she calls her judge advocate.

Unfortunately, the current publications governing religious accom-
modations to the immunization requirement fail to provide adequate guidance
for practitioners to navigate the intricacies between the command’s need to
accomplish the mission and the member’s First Amendment rights. In these
and similar situations, particularly now that a vaccine for the novel corona-
virus 2019 (COVID-19) has been developed, the Air Force must find a way
to accomplish its missions while working within the law to accommodate
religious accommodation requests. The Air Force must ensure commanders
are armed to address the process of religious accommodation requests. Airmen
do not surrender all First Amendment rights when joining the military, but the
Air Force has a mission to accomplish and must be able to use all assigned
personnel to further that end.
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The current process simply directs the medical community and the
unit commander to counsel the applicant on the implications of the accommo-
dation request and send the request to the commander with approval authority,
who should receive input from medical, legal and chaplain personnel to make
a determination. If the commander denies the request, the applicant then
appeals to the Air Force Surgeon General, rather than a commander, for final
determination. There is no guidance for those who receive the application
to investigate and frame the application for the decision authority. While it
is desired and generally necessary to give commanders space and flexibility
to command, many difficult First Amendment issues require more guidance
to navigate successfully the interplay and tension between the government’s
compelling interest of mission accomplishment and the Airman’s rights.

A new process must be developed which incorporates advice from
military physicians, chaplains, and judge advocates as to the merits of the
application and less restrictive means to both maintain the member’s health
and accomplish the mission. The approval authority should be moved down
the chain of command, and a commander, who is ultimately responsible for
ordering men and women into harm’s way, should be the appeal authority
(after receiving input from the subject matter experts).

Even with an improved process, the Air Force will not sacrifice
lethality while accommodating requests for religious accommodations from
vaccination requirements. Commanders must have discretion to determine
what is necessary to ensure lethality, readiness, and health of their respective
units. There are many options commanders can utilize to ensure a lethal force
while respecting an Airman’s individual religious beliefs. The right option to
meet both goals requires a case-by-case analysis that commanders are best
positioned to make. However, if a commander decides no accommodation can
be made, Airmen refusing to receive required vaccines for religious reasons
should be allowed to separate honorably. Creating the option for Airmen to
do so requires necessary changes in regulations and the law.

Part IT will briefly explain the origins of the Religious Freedom
Restoration Act and the act itself. It then discusses current regulations
governing religious accommodation requests in the Air Force.

Part I1T will walk through the analysis of such a request as required by
the Religious Freedom Restoration Act, thereby providing a framework for
a procedural guide for practitioners to use when wading through the delicate
nuances of religious accommodation requests to the vaccination requirement.
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It will discuss courts’ traditional deference to military authorities and whether
the District Court for the District of Columbia’s decision in United States v.
Singh has limited the military’s ability to deny such a request. While deference
must continue to be granted to military authorities, that deference will be
framed against the Air Force’s assessment of the least restrictive means avail-
able to further its compelling interests of mission accomplishment and health
and safety of the force. Part III will also provide considerations for requests
likely to arise once the COVID-19 vaccine is issued to military members.

Part I'V will briefly provide a proposed new procedural process for
vaccination accommodation requests. It will then propose legislation to
provide a basis for discharge if the Air Force determines it is unable to
accommodate the request.

The Religious Freedom Restoration Act provides an essential frame-
work to balance military necessity with the First Amendment. Diversity
contributes to lethality. Without the Religious Freedom Restoration Act’s
protections, many commanders will choose not to permit accommodations
which have no impact on readiness, lethality, and good order and discipline.
If the military were free to stifle religious expressions, many people of faith
will choose not to join.[1]

II. FrRoM Smite TO SERVICE REGULATIONS: AN EVALUATION OF THE RULES
OF THE ROAD FOR VACCINATION ACCOMMODATION REQUESTS

A. Employment Division v. Smith and the Religious Freedom Restoration Act

All discussions on religious accommodations begin with the 1990
Supreme Court decision of Employment Division v. Smith.[2] The case
addressed an Oregon law prohibiting the knowing or intentional possession
of a “controlled substance” unless a medical practitioner prescribed the
substance.[3] The respondents in the case, both members of a Native American

[1] This article will not delve into the efficacy of vaccinations or explore deeply the
fact that the Department of Defense does not engage in titer testing to determine whether
the vaccinations it provides actually provide immunity for its service members, as these
topics could be the subject of an entire article.

[2] Employment Div. v. Smith, 494 U.S. 872 (1990), superseded by statute, Religious
Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat. 1488, as recognized in
Tanzin v. Tanvir, No. 19-71, 2020 U.S. Dist. LEXIS 5987 (Dec. 10, 2020).

[31 Smith, 494 U.S. at 874.
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Church, were fired from their jobs with a private drug rehabilitation organization
for ingesting peyote for sacramental reasons while off duty as part of a Native
American Church ceremony.[4] The respondents then applied to the Oregon
Employment Division for unemployment benefits, and their requests were
denied because their use of peyote was considered work-related “misconduct.”[5]

The Oregon Court of Appeals and Oregon Supreme Court both deter-
mined the denial of benefits violated the respondents’ free exercise rights under
the First Amendment.[6] On remand, the Oregon Supreme Court clarified that
Oregon’s controlled substance law did not excuse the sacramental use of peyote,
yet maintained that prohibiting its use for sacramental purposes violated the
Free Exercise Clause.[7] The United States Supreme Court granted certiorari.[8]

The U.S. Supreme Court ultimately disagreed that the Free Exercise
Clause was violated by punishing the sacramental use of peyote. Justice
Scalia, writing for the majority, explained, “We have never held that an
individual’s religious beliefs excuse him from compliance with an otherwise
valid law prohibiting conduct that the State is free to regulate.”[9] Since the
law was neutral toward religion, the Court declined the respondents’ request
to apply the compelling interest test.[10] Justice Scalia warned:

Precisely because “we are a cosmopolitan nation made up
of people of almost every conceivable religious preference,”
Braunfeld v. Brown, 366 U.S. [599, 606 (1961)], and precisely
because we value and protect that religious divergence, we
cannot afford the luxury of deeming presumptively invalid, as
applied to the religious objector, every regulation of conduct
that does not protect an interest of the highest order.[11]

4] Id.

(5] Id.

[6] Id. at 874-75.

[7] Id. at 876 (internal quotations and citations omitted).

[8] Id. (citing Employment Div. v. Smith, 489 U.S. 1077 (1989)).
[91 Smith, 494 U.S. at 878-79.

[10] Id. at 888.

[11] Id. (emphasis in original).
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Although the Court did not apply strict scrutiny and the compelling interest
standard to a neutral law, it invited the federal and state legislatures to use
their power to do so:

But to say that a nondiscriminatory religious-practice exemp-
tion is permitted, or even that it is desirable, is not to say that it
is constitutionally required, and that the appropriate occasions
for its creation can be discerned by the courts. It may fairly
be said that leaving accommodation to the political process
will place a relative disadvantage those religious practices that
are not widely engaged in; but that unavoidable consequence
of democratic government must be preferred to a system in
which each conscience is a law unto itself or in which judges
weigh the social importance of all laws against the centrality
of all religious beliefs.[12]

In upholding the Oregon law, the Court determined the free exercise of
religion does not relieve an individual of the obligation to comply with a
valid and neutral law of general applicability.[13]

Congress accepted the Court’s invitation to legislate the appropriate
standard for “neutral” laws toward religion by passing the Religious Freedom
Restoration Act (RFRA) and the Religious Land Use and Institutionalized
Persons Act (RLUIPA).[14] Finding that “the framers of the Constitution,
recognizing free exercise of religion as an unalienable right, secured its
protection in the First Amendment to the Constitution,” and “laws ‘neutral’
toward religion may burden religious exercise as surely as laws intended

[12] Id. at 890.
13] Id.

[14] Religious Freedom Restoration Act (RFRA) 42 U.S.C.S. § 2000bb (1993);
Religious Land Use and Institutionalized Persons Act (RLUIPA) 42 U.S.C.S. § 2000cc
(2000). The provisions of RLUIPA are nearly identical to RFRA in that they both prohibit
the imposition of a substantial burden on religious exercise unless the government
demonstrates the imposition of the burden on that person is in furtherance of a compelling
governmental interest and is the least restrictive means of furthering that compelling
governmental interest. RLUIPA applies to religious freedoms of institutionalized persons.
While both acts ensure religious freedoms, this article only discusses RFRA because this
statute, rather than RLUIPA, applies to the Department of Defense. However, since the
government has an interest in maintaining the health and safety of both institutionalized
persons and those charged with guarding them, challenges under this statute are
informative when reviewing the military’s interests in maintaining a healthy, lethal force.
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to interfere with religious exercise,” Congress determined “governments
should not substantially burden religious exercise without compelling
justification.”[15] Congress stated its purpose in passing the RFRA was “to
restore the compelling interest test” and “to guarantee its application in all
cases where free exercise of religion is substantially burdened.”’[16]

The RFRA provides individuals better ability to practice their religion
when the federal government’s neutral laws prevent them from doing so.
Under RFRA, the individual challenging a statute has the burden of show-
ing the government’s policy “implicates his religious exercise” — i.e., that
“the relevant exercise of religion is grounded in a sincerely held religious
belief” — and the government’s policy substantially burdens that exercise of
religion.[17] The burden then shifts to the government to show the policy “(1)
is in furtherance of a compelling governmental interest; and (2) is the least
restrictive means of furthering that compelling governmental interest.”[18]
RFRA provides both broad protection of the free exercise right and a broad
right of action for judicial relief.[19]

When enacting the RFRA, Congress specifically acknowledged the
importance of maintaining order and discipline within the military ranks, and
it noted the expectation that courts would adhere to the tradition of judicial
deference in matters involving both prisons and the military.[20] However,

[15] 42 U.S.C.S. § 2000bb (a) (1) — (3).
[16] 42 U.S.C.S. § 2000bb (b) (1) and (2).

[17] Holt v. Hobbs, 574 U.S. 352, 360-61 (2015). See also Gonzales v. O Centro Espirita
Beneficente Uniao do Vegetal, 546 U.S. 418, 428 (2006) (noting the plaintiff’s prima
facie case under RFRA is to show the application of the government’s policy “would

(1) substantially burden (2) a sincere (3) religious exercise”) (citing O Centro Espirita
Beneficente Uniao do Vegetal v. Ashcroft, 282 F. Supp. 2d 1236, 1252 (D.N.M. 2002)).
[18] 42 U.S.C.S. § 2000cc-1(a); see also Holt, 574 U.S. at 362; see 42 U.S.C.S.

§ 2000bb-2(3) (“[TThe term ‘demonstrates’ means meets the burdens of going forward
with the evidence and of persuasion.”).

[19] See 42 U.S.C.S. § 2000bb-1(c) (“A person whose religious exercise has been
burdened in violation of this section may assert that violation as a claim or defense in a
judicial proceeding and obtain appropriate relief against a government.”)

[20] 139 ConaG. REc. S14461 (daily ed. Oct. 27, 1993). On May 6, 1993, Senator Chuck
Grassley asked Senator Orrin Hatch how the bill would apply to the military and prisons
where “the court has stated-the government has a very strong interest in order and
discipline.” Senator Hatch replied:

I believe the United States military will certainly be able to maintain
good order, discipline, and security under this bill. The courts have
always recognized the compelling nature of our military’s interest in
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it also expressed its clear understanding that RFRA’s heightened standard
of review of religious accommodation determinations would also apply to
the military.[21]

B. Department of Defense Directive Publications

Regulations in place address both religious accommodations and
immunizations. Department of Defense Instruction (DoDI) 1300.17, Religious
Liberty in the Military Services, provides that the Services will accommodate
a member’s sincerely held religious beliefs if the accommodation does not
have an adverse impact on military readiness, unit cohesion, and good order
and discipline.[22]1 The DoDI recognizes that some requests, such as requests
for religious exemptions for immunizations, may have an impact on military
readiness, unit cohesion, and good order and discipline.[23] In such cases, the
DoDlI instructs that the RFRA is the appropriate framework for analysis.[24]
That is, a request for an accommodation from a military practice, duty, or
policy that substantially burdens an Airman’s exercise of religion may only

order, discipline, and security in the regulation of our armed forces and
have always extended to them significant deference. I would expect this
deference to continue under the bill.

[21] H.R. 103-88, 103d Cong. (1st Sess. 1993).

Pursuant to [RFRA], the courts must review the claims of prisoners
and military personnel under the compelling governmental interest test.
Seemingly reasonable regulations based upon speculation, exaggerated
fears of thoughtless policies cannot stand. Officials must show that
the relevant regulations are the least restrictive means of protecting
a compelling governmental interest. However, examination of such
regulations in light of a higher standard does not mean the expertise
and authority of military and prison officials will be necessarily
undermined. The Committee recognizes that religious liberty claims
in the context of prisons and the military present far different problems
for the operation of those institutions than they do in civilian settings.
Ensuring the safety and orderliness of penological institutions, as well
as maintaining discipline in our armed forces, have been recognized as
governmental interests of the highest order.
[22] U.S. DepP’t oF DEF., INsTR. 1300.17, RELIGIOUS LIBERTY IN THE MILITARY SERVICE,
9 1.2.b (Sept. 1, 2020) [hereinafter DoDI 1300.17].
[23] Although DoDI 1300.17 is silent on processes for immunizations and vaccinations
specifically, it directs the Services to consider religious beliefs as a factor for the
waiver of required medical practices, and the request “must be consistent with mission
accomplishment, including consideration of potential medical risks to other persons
comprising the unit or organization.” /d. at § 3.3.c.

[24] Id. atq12.e.
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be denied when the practice, duty, or policy furthers a compelling govern-
mental interest and is the least restrictive means of furthering that compelling
governmental interest.[25] Significantly, in addition to utilizing the RFRA
framework, the DoDI also states, “[a] Service member’s expression of such
beliefs may not, in so far as practicable, be used as the basis of any adverse
personnel action, discrimination, or denial of promotion, schooling, training,
or assignment.”’[26]

The Air Force Instruction for immunizations is a combined instruc-
tion: Army Regulation 40-562/BUMEDINST 6230.15B/AFI 48-110 1P/
CG COMDINST M6230.4G, Immunizations and Chemoprophylaxis for
the Prevention of Infection Diseases,[27] (hereinafter AFI 48-110 IP). The
Instruction explains that the Air Force does not grant “permanent exemptions
for religious reasons” and MAJCOM commanders are the approval authority
for temporary (up to 365 days) exemptions. AF1 48-110 IP states that while
medical exemptions may be temporary (up to 365 days) or permanent, it is
currently Air Force policy not to grant permanent exemptions for religious
reasons.[28] The Instruction later seemingly contradicts itself in Table C-2
in which it classifies religious waivers as administrative refusals, and states
these waivers, which may not be permanent, are “indefinite and revocable,”
and “[m]ay be revoked at any time.”[29] When an individual requests a
religious accommodation, the Instruction requires a military physician to
counsel the applicant to enable him or her to make an informed decision
about the benefits and risks of an exemption.[30] Commanders are directed
to counsel the member that noncompliance with immunization requirements
may adversely impact deployability, assignment, or international travel.[31]
While the Instruction only requires certain actions from military physicians
and commanders, it recognizes that religious exceptions to immunizations
is “a command decision made with medical, judge advocate, and chaplain

[25] Id. See also 42 U.S.C.S. § 2000bb-1.
[26] DoDI 1300.17 at § 1.2.b.

[27] Army Regulation 40-562/BUMEDINST 6230.15B/AFI 48-110_IP/CG
COMDTINST M6230.4G, Immunizations and Chemoprophylaxis for the Prevention of
Infection Diseases (Oct. 7, 2013, certified current Feb. 16, 2018).

[28] U.S. Dep’T OF AIR FORCE, INSTR. 48-110_IP, IMMUNIZATIONS AND CHEMOPROPHYLAXIS
FOR THE PREVENTION OF INFECTION DISEASES, 9 2-6.a and 2-6.b(3)(a)1 (Feb. 16, 2018)
[hereinafter AFT 48-110_IP].

[29] Id. at Table C-2.
[30] Id. at g 2-6.b(3)(a)2.
[31] Id. at ] 2-6.b(3)(a)3.
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input.” Figure 1 depicts the process explained in the instruction for granting
religious accommodations.

Commanders must process religious accommodation requests when
they arise. As AF1 48110 IP explains, in the Air Force, after receiving input
from the medical, chaplain, and legal communities, the unit commander will
draft a recommendation memorandum to the commander of the unit’s Major
Command (MAJCOM/CC).[32] If the MAJCOM/CC denies the request, the
Air Force Surgeon General serves as the final appeal authority for all denials
of requests for accommodation for religious practices pertaining to medical
practices.[33] The author drafted Figure 1 to provide a visual depiction on
how the process is currently designed to operate.

[32] Id. atq 2-6.b(a).
[33] U.S. DEP’T OF AIR FORCE., PERS. DIR. 52-2, ACCOMMODATION OF RELIGIOUS PRACTICES
IN THE AIR Forcg, § 2.3.1 (Feb. 17, 2016) [hereinafter AFPD 52-2].
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Figure 1. Current Religious Accommodation Request Process
as Provided in AFI 48-110_IP
Medical J

Military Physician Commander Counsels Applicant
Counsels Applicant and Makes Recommendation

Applicant Makes
a Request

MAJCOM Commander

[ Grants Request} [ Denies Request}

Applicant Appeals
to Air Force

Surgeon General

[ Grants Request } [ Denies Request}

The AFI clearly envisions a situation in which requests are granted, as
it explains the accommodation may be revoked “in accordance with Service-
specific policies and procedures, if the individual and/or unit are at imminent
risk of exposure to a disease for which an immunization is available.”[34]
Notably, the Air Force does not offer guidance on how to properly analyze
such a request to both ensure lethality of the force and uphold service
members’ First Amendment rights. The absence of this guidance could lead
to disparate treatment of Airmen across the fields as well as failing to protect
commanders from unnecessarily violating a member’s rights.

[34] AFI48-110 IP at 9 2-6.b(a)(3)(a)5.
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In 2018, the Department of Defense changed its policies to require
service members who have been non-deployable for the past 12 months
or more to be separated from the military.[35] This is important because an
accommodation could render a military member non-deployable. The Depart-
ment “intend[ed] to emphasize the expectation that all service members are
worldwide deployable and to establish standardized criteria for retraining
non-deployable service members.”’[36] One goal of the policy is to “further
reduce the number of non-deployable service members and improve person-
nel readiness across the force.”[37] Secretary Mattis commented his intent is
to build “a more lethal joint force that is capable of operating anywhere in
the world.”[38] On 14 February 2018, the Undersecretary of Defense signed
the DoD Retention Policy for Non-Deployable Service Members memoran-
dum. Now, service members who have been non-deployable for more than
12 consecutive months, for any reason, will be processed for discharge;
however the Service Secretary may grant a waiver to this rule.[391 However,
if an applicant has an approved accommodation, he or she would be coded
as having an administrative exemption to the requirement and would not be
considered “non-deployable.”’[40]

ITII. AN ANALYSIS OF VACCINATION AND IMMUNIZATION REQUESTS
UNDER RFRA

A. Religious Belief
For purposes of the RFRA, it does not matter whether a religious

beliefitself is central to the religion, but only that “the adherent have an honest
belief that the practice is important to his free exercise of religion.”[41]1 The

[35] Tara Copp, Deploy or get out: New Pentagon plan could boot thousands of non-
deployable troops, AR Force TiMEs (Feb. 5, 2018) https://www.airforcetimes.com/news/
your-military/2018/02/05/deploy-or-get-out-new-pentagon-plan-could-boot-thousands-of-
non-deployable-troops/.

[36] Id.
[371 Id.
[38] Id.

[39] See Memorandum from Robert L. Wilkie, Under Secretary of Defense, DoD
Retention Policy for Non-Deployable Service Members (Feb. 14, 2018).

[40] Email from Lt Col Ruther Brenner, Public Health Branch, Air Force Medical
Support Agency, to Lt Col Chris Baker, Air Staff Counsel, Administrative Law
Directorate (Jan. 30, 2018, 19:29 EST) (on file with author).

[41] Sossamon v. Lone Star State of Texas, 560 F.3d 316, 332 (5th Cir. 2009), aff d,
Sossamon v. Texas, 563 U.S. 277 (2011). See also Sample v. Lappin, 424 F. Supp. 2d 187
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RFRA defines “religious exercise” as “any exercise of religion, whether or
not compelled by, or central to, a system of religious belief.”’[42] A “religious
exercise” under RFRA “involves ‘not only belief and profession but the
performance of (or abstention from) physical acts’ that are ‘engaged in for
religious reasons.’”’[43] However, conduct that is claimed to be an “exercise
of religion” must be based on a religious belief rather than a philosophy or
way of life, and the belief must be sincerely held by the applicant.[44]

1. Meyers Discussion on Religious Belief

Conduct that is claimed to be an “exercise of religion” within the
meaning of RFRA must be based on a religious belief rather than a phi-
losophy or way of life.[45] In United States v. Meyers, the 10th Circuit listed
several factors available to examine a belief and whether it can be sufficiently
included in the realm of “religious beliefs.” In Meyers, the defendant, facing
charges related to marijuana distribution, claimed he was the founder and
Reverend of the Church of Marijuana and it was his sincere belief that his
religion commanded him to use, possess, grow, and distribute marijuana for
the good of mankind and the planet earth.[46]

The court emphasized “it cannot rely solely on established or recog-
nized religions to guide it in determining whether a new and unique set of
beliefs warrants inclusion” and “no one of these factors is dispositive, and that
the factors should be seen as criteria that, if minimally satisfied, counsel the
inclusion of beliefs within the term ‘religion.’”’[47] The court noted, however,

(D.D.C. 2006) (“It is not within the judicial ken to question the centrality of particular
beliefs or practices to a faith, or the validity of a particular inmate’s interpretation of
those creeds.”) (quoting Hernandez v. Commissioner of Internal Revenue, 490 U.S.

680, 699 (1989)). (“The court’s inquiry is limited to whether an inmate sincerely holds a
particular belief and whether the belief is religious in nature.”) (quoting Jolly v. Coughlin,
76 F.3d 468, 476 (2d Cir. 1996)).

[42] 42 U.S.C. § 2000bb-2(4) (emphasis added) (cross-referencing 42 U.S.C.

§ 2000cc-5(7)(A)).

[43] Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 710 (2014) (quoting
Employment Div. v. Smith, 494 U.S. 872, 877 (1990), superseded by statute, Religious
Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat. 1488, as recognized in
Tanzin v. Tanvir, No. 19-71, 2020 U.S. Dist. LEXIS 5987 (Dec. 10, 2020).

[44] United States v. Meyers, 95 F.3d 1475, 1482 (10th Cir. 1996).

[45] Id.

[46] Id. at 1475.

[47] Id. at 1484 (quoting United States v. Meyers, 906 F. Supp. 1494, 1504 (D. Wyo.
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in accord with Wisconsin v. Yoder, “purely personal, political, ideological, or
secular beliefs probably would not satisfy enough criteria for inclusion.”[48]
Keeping in mind the threshold for establishing the religious nature of one’s
beliefs is low, the circuit court adopted the following factors considered by
the district court:

1. Ultimate Ideas: Religious beliefs often address fundamental questions
about life, purpose, and death. As one court has put it, “a religion
addresses fundamental and ultimate questions having to do with deep
and imponderable matters.”[49] These matters may include existential
matters, such as man’s sense of being; teleological matters, such as
man’s purpose in life; and cosmological matters, such as man’s place
in the universe.

2. Metaphysical Beliefs: Religious beliefs often are “metaphysical,” that
is, they address a reality which transcends the physical and immedi-
ately apparent world. Adherents to many religions believe that there
is another dimension, place, mode, or temporality, and they often
believe that these places are inhabited by spirits, souls, forces, deities,
and other sorts of inchoate or intangible entities.

3. Moral or Ethical System: Religious beliefs often prescribe a particular
manner of acting, or way of life, that is “moral” or “ethical.” In other
words, these beliefs often describe certain acts in normative terms,
such as “right and wrong,” “good and evil,” or “unjust.” A moral or
ethical belief structure also may create duties — duties often imposed
by some higher power, force, or spirit — that require the believer to
abnegate elemental self-interest.

1995)) (philosophical and personal beliefs are secular beliefs); see also Africa v.
Pennsylvania, 662 F.2d 1025, 1036 (3d Cir. 1981) (finding beliefs are secular not
religious); Berman v. United States., 156 F.2d. 377, 381 (9th Cir. 1946) (“There are
those who have a philosophy of life, and who live up to it. There is evidence that this is
so in regard to appellant. However, no matter how pure and admirable his standard may
be, and no matter how devotedly he adheres to it, his philosophy and morals and social
policy without the concept of deity cannot be said to be religion in the sense of that term
as it is used in the statute.”); Church of the Chosen People v. United States, 548 F. Supp.
1247, 1253 (D. Minn. 1982) (beliefs which are sexual and secular are not religions).

[48] Meyers, 95 F.3d at 1484 (quoting Meyers, 906 F. Supp. at 1504) (citing Wisconsin
v. Yoder, 406 U.S. 205, 216 (1972)).

[49] Africa, 662 F.2d at 1032.
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4. Comprehensiveness of Beliefs: Another hallmark of “religious” ideas
is that they are comprehensive. More often than not, such beliefs
provide a telos, an overreaching array of beliefs that coalesce to pro-
vide the believer with answers to many, if not most, of the problems
and concerns that confront humans. In other words, religious beliefs
generally are not confined to one question or a single teaching.

5. Accoutrements of Religion: By analogy to many of the established
or recognized religions, the presence of the following external signs
may indicate that a particular set of beliefs is “religious”: (a) founder,
prophet, or teacher; (b) important writings; (c) gathering places; (d)
keepers of knowledge; (e) ceremonies and rituals; (f) structure or
organization; (g) holidays; (h) diet or fasting; (i) appearance and
clothing; (j) propagation.[50]

Utilizing these factors, the district court analyzed Meyers’ claim in this
manner:

1. Founder, Prophet, or Teacher. Meyers founded the church in 1973,
but did not claim he possessed the “kind of spiritual wisdom, ethereal
knowledge, or divine insight that often leads to the founding of a
religion .... The Church of Marijuana apparently has no founder or
teacher similar to an Abraham, Jesus, Mohammed, Buddha, Confu-
cius, Krishna, Smith, or Black Elk.”[51]

2. Important Writings. Meyers testified the church’s “bible” is the book,
Hemp, written by Jack Herer.[52] The book does not purport to be a
“sacred or seminal book, containing tenets, precepts, rites, creeds,
or parables. While it is an interesting book full of information ... it
does not touch upon the lofty or fundamental issues associated with
religious works .... More importantly, Meyers did not claim that the
Church of Marijuana uses or relies on Hemp in any way, and he did
not claim that the book provides him with any sort of inspiration or
guidance.”[53]

[S0] Meyers, 95 F.3d at 1483-84 (italics in original) (citing Meyers, 906 F. Supp. at
1502-03) (internal citations omitted).

[51] Meyers, 906 F. Supp. at 1506.
[52] Id.
[53] Id. at 1507.
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3. Gathering Places. The Church had a building where some members
gathered to smoke marijuana, but Meyers did not claim the building
was in any way holy, sacred, or significant, or held significance to
the members, as a synagogue, mosque, temple, shrine, or cathedral
might to an adherent of another religion.[54]

4. Keepers of Knowledge. Meyers claimed he was a “Reverend” of the
“Church of Marijuana,” but he was the only “clergy” member of
the church and did not claim any “special training, experience, or
education that qualified him for this position.”[55]

5. Accoutrements of Religion. As to ceremonies, the only ceremony the
church had was “to smoke and pass joints.”[56] In addition to Mey-
ers as the “Reverend,” the organization or structure of the church
included 20 members who are “teachers;” Meyers did not mention
any holidays, special days, or holy days; the church does not observe
a particular diet and does not have any required days of fasting;
there are no central beliefs regarding one’s appearance or clothing;
and finally, the Church of Marijuana does not engage in any type of
mission work or witnessing to convert non-believers.[57]

The circuit court upheld the district court’s determination Meyers’
beliefs were secular, and, thus, did not constitute a “religion” for RFRA
purposes.[58] The district court concluded:

Marijuana’s medical, therapeutic, and social effects are secu-
lar, not religious .... Here, the Court cannot give Meyers’
“religious” beliefs much weight because those beliefs appear
to be derived entirely from his secular beliefs. In other words,
Meyers’ secular and religious beliefs overlap only in the sense
that Meyers holds secular beliefs which he believes so deeply
that he has transformed them into a “religion.”

[54] Id.
[55] Id.
[56] Id.
[57] 1d.
[58] United States v. Meyers, 95 F.3d 1475, 1484 (10th Cir. 1996).
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While Meyers may sincerely believe that his beliefs are reli-
gious, this Court cannot rely on his sincerity to conclude his
beliefs rise to the level of a “religion” and therefore trigger
RFRA’s protections. Meyers is, of course, absolutely free to
think or believe what he wants. If he thinks that his beliefs
are a religion, then so be it. No one can restrict his beliefs,
and no one should begrudge him those beliefs. None of this,
however, changes the fact that his beliefs do not constitute a
“religion” as that term is uneasily defined by law. Were the
Court to recognize Meyers’ beliefs as religious, it might soon
find itself on a slippery slope where anyone who was cured of
an ailment by a “medicine” that had pleasant side-effects could
claim that they had founded a constitutionally or statutorily
protected religion based on the beneficial “medicine.”[5]

As such, the Court demonstrated protections of the RFRA are premised on
a religious belief, and Courts do not allow anyone to just make up a religion
to claim the RFRA’s protections. As a religious belief, there are objective
observations that demonstrate a defendant’s belief is a religious one. While
an applicant may sincerely hold what he or she professes to be religious,
“[n]either the government nor the court has to accept the defendant’s mere
say-so.”’[60]

2. Friedman and Distinguishing between Religion and Philosophy

An Airman’s belief may be very sincere, easily understood, and logical.
But if the belief is based in a philosophical point of view or lifestyle choice,
rather than in religion, it should not be the basis for an accommodation. In
Friedman v. Southern California Permanente Medical Group,[61] the Court of

[59] Meyers, 906 F. Supp. at 1508 (internal citations omitted).

[60] United States v. Bauer, 84 F.3d 1549, 1559 (9th Cir. 1996); see also International
Soc’y for Krishna Consciousness, Inc. v. Barber, 650 F.2d 430, 441 (2d Cir. 1981) (“[A]n
adherent’s belief would not be ‘sincere’ if he acts in a manner inconsistent with that belief
... or if there is evidence that the adherent materially gains by fraudulently hiding secular
interests behind a veil of religious doctrine.”) (internal citations omitted); United States

v. Messinger, 413 F.2d 927, 928-30 (2d Cir. 1969) (referencing a Justice Department
recommendation that a defendant-draftee’s “long delay in asserting his conscientious
objector claim” was evidence of religious insincerity where his claim came two years
after his Selective Service registration).

[61] Friedman v. S. California Permanente Med. Grp., 125 Cal. Rptr. 2d 663 (Cal. Ct.
App. 2002).
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Appeal of California addressed this issue when a medical group’s temporary
employee refused to be vaccinated with the mumps vaccine because he was
vegan. The plaintiff alleged that as a “strict vegan,”[62] he

fervently believes that all living beings must be valued equally
and that it is immoral and unethical for humans to kill and
exploit animals, even for food, clothing and the testing of
product safety for humans, and that such use is a violation of
natural law and the personal religious tenets on which [plain-
tiff] bases his foundational creeds. He lives each aspect of his
life in accordance with this system of spiritual beliefs. As a
Vegan, and his beliefs [sic], [plaintiff] cannot eat meat, dairy,
eggs, honey or any other food which contains ingredients
derived from animals. Additionally, [plaintiff] cannot wear
leather, silk or any other material which comes from animals,
and cannot use any products such as household cleansers,
soap or toothpaste which have been tested for human safety
on animals or derive any of their ingredients from animals.
This belief system[] guides the way that he lives his life.
[Plaintiff’s] beliefs are spiritual in nature and set a course for
his entire way of life; he would disregard elementary self-
interest in preference to transgressing these tenets. [Plaintiff]
holds these beliefs with the strength of traditional religious
views, and has lived in accordance with his beliefs for over
nine (9) years. As an example of the religious conviction
that [plaintiff] holds in his Vegan beliefs, [plaintiff] has even
been arrested for civil disobedience actions at animal rights
demonstrations. This Vegan belief system guides the way that
[plaintiff] lives his life. These are sincere and meaningful
beliefs which occupy a place in [plaintift’s] life parallel to that
filled by God in traditionally religious individuals adhering
to the Christian, Jewish or Muslim Faiths.[63]

When offered a contract for a full-time position, the Plaintiff was told
“that to finish the process of becoming an employee he would need [a] mumps
vaccine.”[64] Plaintiff refused to be vaccinated with the mumps vaccine
because it is grown in chicken embryos, which would “violate [plaintiff’s]

[62] Id. at 665.
[63] Id. at 665-66.
[64] Id. at 666.
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system of beliefs and would be considered immoral by [him],” and the
defendants withdrew the employment offer.[65]

Although the California Appellate Court analyzed the request under
the California Fair Employment and Housing Act (FEHA), rather than RFRA,
it nonetheless needed to determine whether the employer discriminated based
on the “religious creed” of any person.[66] The court adopted guidelines
providing: “First, a religion addresses fundamental and ultimate questions
having to do with deep and imponderable matters. Second, a religion is
comprehensive in nature; it consists of a belief-system as opposed to an
isolated teaching. Third, a religion often can be recognized by the presence
of certain formal and external signs.”[67]

The court found veganism does not address “the meaning of human
existence; the purpose of life; theories of humankind’s nature or place in the
universe; matters of human life and death; or the exercise of faith.”’[68] First,
the plaintiff espoused a moral and ethical creed dedicated solely to “highly
valuing animal life and ordering one’s life on that perspective.”[69] The
strict diet and lifestyle reflected a “moral and secular, rather than religious,
philosophy.”[70] Second, the belief system does not derive from “a power
or being or faith to which all else is subordinate or upon which all else
depends.”[71] Third, there was no presence of formal or external signs, such
as “teachers or leaders; services or ceremonies; structure or organization;
orders of worship or articles of faith; or holidays.”[72] While the Friedman
court determined the plaintiff’s beliefs were sincerely held,[73] plaintiff’s
veganism was ““a personal philosophy, albeit shared by many others, and
a way of life.”[74] A religious belief is other than “a philosophy or way of

[65] Id.

[66] Id. at 666-67.

[67] Id. at 685 (internal citation omitted).
[68] Id.

[69] Id.

[70] Id.

[(711] Id.

[72] Id. at 685-86.

[73] Id. at 686.

[74] Id.
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life,” and veganism was therefore not a religious creed within the meaning
of the FEHA.[75]

Similarly, in Galinsky v. Board of Education of New York, the Second
Circuit upheld an order to vaccinate children despite the parents’ objection.[76]
The parents testified they had personal religious views opposing immuniza-
tion which stemmed from their belief that children are gifts from God and
their natural immune system should not be defiled through vaccination.[77]
Nevertheless, the record demonstrated the parents were not credible, leading
the court to conclude that the opposition to immunization, while sincere, was
more motivated by their personal fears for their daughters’ wellbeing than
by religious beliefs.[78]

In the military context, the United States Army Court of Criminal
Appeals found Major Nidal Hasan did not meet the burden of establishing
a religious belief in Hasan v. United States. Hasan appeared at a pretrial
hearing on June 8, 2012 wearing a full beard, claiming he was wearing it as
an exercise of his religious beliefs.[79] To support his claim, Hasan submitted
an affidavit that stated, inter alia, “I believe that for me to shave my beard
will cause me religious harm.”[80] The only other evidence submitted on the
sincerity of this belief was a written statement from an Imam, who was also
a chaplain and member of Hasan’s defense team, which stated his desire to
wear a beard “is a matter of sincere, personal religious conviction.”[81]

The government filed a separate motion highlighting Hasan was clean
shaven when he committed the crimes of which he was charged, when he
appeared at his Article 32, UCMJ, hearing, and when he appeared at several

[75] Id. (internal citations omitted).

[76] Galinsky v. Board of Educ. of New York, No. 99-9027, 2000 U.S. App. LEXIS
9529 (2d Cir. May 2, 2000). It is important to note, however, Galinsky was not analyzed
under RFRA. In 1997, the Supreme Court struck down RFRA as it relates to States as
exceeding Congress’ enforcement powers under section 5 of the Fourteenth Amendment.
See City of Boerne v. Flores, 521 U.S. 507, 516 (1997).

[771 Galinsky, 2000 U.S. App. LEXIS 9529 at *2-*3.
[78] Id. at *3.

[79] Hasan v. United States, ARMY MISC 20120876, 2012 CCA LEXIS 399, *2-*3
(A. Ct. Crim. App. Oct. 18, 2012).

[80] Id. at *4.
[81] Id.
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pretrial hearings prior to June 8, 2012.[82] More importantly, the government
submitted the transcript of a telephone interview petitioner initiated with
a reporter from Al-Jazeera, during which Hasan contacted the reporter to
“convey a message to the world” and apologized to the mujahedeen ““for
participating in the illegal and immoral aggression against Muslims.”[83]
The government argued Hasan’s motive for appearing in court with a beard
was “to further defy the authority of his military superiors and ... to serve
as a manifestation of his allegiance to the Mujahedeen.”[84] Based on the
evidence presented, the military judge ruled Hasan had not demonstrated he
was growing his beard at that time because of a religious belief, and made
a finding it was “equally likely [Hasan was] growing the beard at this time
for purely secular reasons and is using his religious beliefs as a cover.”’[85]

3. Religious Objection to Vaccination Ingredients

Religious practices may present several bases for objecting to vac-
cines. Followers of Christian Science, for example, do not officially object
to vaccines but do believe in spiritual healing that includes physical cure
of diseases.[86] Additionally, there are numerous references in the Christian
Bible discussing how the human body is a temple of the Holy Spirit.[87]
Similarly, there are references from the Old Testament and the Qur’an that
discuss trusting in God to cure disease and control what happens to people’s
health.[88] The manner that vaccines are produced can present problems for
practitioners following these tenants.

[82] Id.

[83] Id. at *4-*5.
[84] Id. at *5.
[85] Id.

[86] Christian Science, How can I be healed?, https://www.christianscience.com/
christian-healing-today/how-can-i-be-healed (last visited Dec. 2010, 2020).

[87] See, e.g., 1 Corinthians 6:19-20 (New International Version) (“Do you not know
that your bodies are temples of the Holy Spirit, who is in you, whom you have received
from God? You are not your own; you were bought at a price. Therefore honor God with
your bodies.”); 1 Corinthians 6:16-17 (New International Version) (“Don’t you know that
you yourselves are God’s temple and that God’s Spirit dwells in your midst? If anyone
destroys God’s temple, God will destroy that person; for God’s temple is sacred, and

you together are that temple.”); 1 Corinthians 10:31 (New International Version) (“So
whether you eat or drink or whatever you do, do it all for the glory of God.”).

[88] See, e.g., Leviticus 17:11 (New International Version) (“The Lord said, ‘For the
life of the flesh is in the blood ...’”); Leviticus 17:14 (New International Version) (“For
the life of every creature is its blood: its blood is its life ...”); Psalms 91:1-3 (New

22 The Air Force Law Review ¢ Volume 81 Over Your Dead Body


https://www.christianscience.com/christian-healing-today/how-can-i-be-healed
https://www.christianscience.com/christian-healing-today/how-can-i-be-healed

For instance, some vaccines are produced with animal cells, including
dogs, chickens and cows, and others are developed with the use of aborted
fetuses.[89] Similarly, FluLaval Quadrivalent’s influenza vaccine contains a
variety of chemicals to include formaldehyde.[90] Exposure to formaldehyde
may cause adverse health effects.[91] Introducing chemicals such as form-
aldehyde could be considered harmful to the body and, by extension, to the
temple of the Holy Spirit. Accordingly, some Christians could find them to
be objectionable on religious grounds.

Likewise, the combined measles, mumps, and rubella virus vaccine
live, M-M-R® 1II, contains cell strains developed in chicken embryos[92]

International Version) (“Whoever dwells in the shelter of the Most High will rest in
the shadow of the Almighty. I will say of the Lord, ‘He is my refuge and my fortress,
my God in whom I trust.” Surely he will save you from the fowler’s snare and from the
deadly pestilence.”); Psalms 103:2-3 (New International Version) (“Bless the Lord,

O my soul, and forget none of His benefits; Who pardons all your iniquities, Who heals
all your diseases.”). See also Qur’an 6:17 (translation ed) (“And if Allah touches thee
with affliction, none can remove it but He: if He touches thee with happiness, He has
power over all things.”); Qur’an 95:4 (“We have indeed created humankind in the

best of molds.”). For additional Biblical references linked to vaccines, see generally,
Biblical Wisdom, Health Science and Vaccination, VACCINATION LIBERATION (2013)
http://www.vaclib.org/docs/BibleFlyer.pdf.

[89] U.S. Food and Drug Administration, US Package Insert — Flucelvax Quadrivalent,
03/2020 (Revision 7), 7, https://www.fda.gov/media/115862/download (last visited Dec.
20, 2020) (According to the Food and Drug Administration, Flucelvax Quadrivalent,

a vaccine for the prevention of influenza disease caused by influenza virus subtypes A
and type B, “may contain residual amounts of Madin-Darby Canine Kidney (MDCK)
cell protein (< 25.2 mcg), protein other than HA (< 240 mcg), MDCK cell DNA

(< 10 ng), polysorbate 80 (< 1500 mcg), cetyltrimethlyammonium bromide (< 18 mcg),
and B-propiolactone (< 0.5 mcg), which are used in the manufacturing process.” The
0.5 mL pre-filled syringes contain no preservative or antibiotics, but the multi-dose vial
formulation contains “thimerosal, a mercury derivative, added as a preservative. Each
0.5 mL dose from the multi-dose vial contains 25 mcg mercury.”).

[90] U.S. Food and Drug Administration, Package Insert — FluLaval Quadrivalent,

15, https://www.fda.gov/media/115785/download (last visited Dec. 20, 2020) (“Each
0.5-mL dose may also contain residual amounts of ovalbumin (< 0.3 mcg), formaldehyde
(<25 meg), sodium deoxycholate (< 50 mcg), a-tocopheryl hydrogen succinate

(<320 mcg), and polysorbate 80 (< 887 mcg) from the manufacturing process.”).

[91] U. S. Environmental Protection Agency, Facts About Formaldehyde,
https://www.epa.gov/formaldehyde/facts-about-formaldehyde (last visited Dec. 20, 2020).
[92] U.S. Food and Drug Administration, Package Insert — Measles, Mumps, and
Rubella Virus Vaccine Live, 5, https://www.fda.gov/media/75191/download (last visited
Dec. 20, 2020) (ATTENUVAX® (Measles Virus Vaccine Live), a more “attenuated line
of measles virus, derived from Enders’ attenuated Edmonston strain and propagated in
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and fetus tissuel93]. Cell lines from aborted fetuses are also used in vaccines
against hepatitis A, chicken pox, poliomyelitis, rabies, and smallpox.[94]
Similarly, varicella, the vaccine for chicken pox, contains hydrolyzed gelatin
and fetal bovine serum,[95] both of which are non-halal animal byproducts
which, if ingested or injected, could have negative religious implications
for Muslims.

As such, use of these vaccines requires ingesting parts from ani-
mals or chemicals or are developed from aborted fetuses. Some religious
practices could also restrict its followers from introducing anything into
the body that is unclean or an abomination, such as canine kidney cells or
formaldehyde. Likewise, other religious practices could object to receiving
a vaccine developed with the use of aborted fetuses because the applicant
is religiously opposed to abortion and use of the vaccine would make the
recipient complicit in abortion.

While some religious beliefs opposing vaccinations may not be
mainstream, they nonetheless warrant RFRA protections all the same. As
Congress noted, “the framers of the Constitution, recognizing free exercise
of religion as an unalienable right, secured its protection in the First Amend-
ment to the Constitution.”[96] Congress defined “religious exercise” broadly,
“includ[ing] any exercise of religion, whether or not compelled by, or central

chick embryo cell culture.” MUMPSVAX® (Mumps Virus Vaccine Live), “the Jeryl
Lynn™ (B level) strain of mumps virus propagated in chick embryo cell culture.”).

[93] See Stanley A. Plotkin, MD, David Cornfeld, MD, Theodore H. Ingalls,

MD, MPH, Studies of Immunization With Living Rubella Virus: Trials in

Children with a Strain Cultured From and Aborted Fetus, 110 Am. J. Diseases
Child. 381-89 (1965). See also Pontifical Academy for Life Statement, Moral
Reflections on Vaccines Prepared From Cells Derived From Aborted Human
Foetuses, http://www.immunize.org/talking-about-vaccines/vaticandocument.htm
(last visited Dec. 20, 2020).

[94] Pontifical Academy for Life Statement, Moral Reflections on

Vaccines Prepared From Cells Derived From Aborted Human Foetuses,
http://www.immunize.org/talking-about-vaccines/vaticandocument.htm (last visited
Dec. 20, 2020) (Medical Research Council 5 (MRC-5), which was developed with human
lung fibroblasts from a 14-week male aborted fetus.).

[95] CENTER FOR DISEASE CONTROL, EPIDEMIOLOGY AND PREVENTION OF VACCINE-
PREVENTABLE Diseases, Appendix B-8 (Jennifer Hamborsky, et al. eds., 13th ed. 2015)
(available at https://www.cdc.gov/vaccines/pubs/pinkbook/downloads/appendices/B/
excipient-table-2.pdf).

[96] Religious Freedom Restoration Act (RFRA) 42 U.S.C.S. § 2000bb(a)(1) (1993).

24  The Air Force Law Review ¢ Volume 81 Over Your Dead Body


http://www.immunize.org/talking-about-vaccines/vaticandocument.htm
http://www.immunize.org/talking-about-vaccines/vaticandocument.htm
https://www.cdc.gov/vaccines/pubs/pinkbook/downloads/appendices/B/excipient-table-2.pdf
https://www.cdc.gov/vaccines/pubs/pinkbook/downloads/appendices/B/excipient-table-2.pdf

to, a system of belief.”’[97] Both the framers in writing the Free Exercise Clause
and Congress in drafting the RFRA could have offered protection only to
central tenets of “main stream” religions, but decided not to. If a chaplain
determines the request is based on a religious belief, commanders need to
accept such a determination. This does not mean the request must therefore
be accommodated, as the Airman still has the burden to demonstrate the
belief is sincerely held and being substantially burdened.

B. Sincerely Held Beliefs

Questions of religious sincerity are an “intensely fact-based
inquiry.”[98] It is not for courts to say one’s religious beliefs are mistaken or
insubstantial.[99] However, “[n]either the government nor the court has to
accept the defendant’s mere say-so.”[100] Determining sincerity is a factual
inquiry within a trial court’s authority and competence, and “the [claim-
ant’s] ‘sincerity’ in espousing that practice is largely a matter of individual
credibility.”’[101] “Repeatedly and in many different contexts, [the Supreme
Court has] warned that courts must not presume to determine ... the plausibil-
ity of a religious claim.”[102] “To be certain, in evaluating sincerity a court
may not question ‘whether the petitioner ... correctly perceived the commands
of [his or her] faith.””’[103] Nor does a court “differentiate among bona fide
faiths.”’[104] Instead, the “‘narrow function ... in this context is to determine’
whether the line drawn reflects ‘an honest conviction.’”’[105]

[97] Religious Land Use and Institutionalized Persons Act (RLUIPA) 42 U.S.C.S.
§ 2000cc-5.

[98] See United States v. Sterling, 75 M.J. 407, 416 (C.A.A.F. 2016).
[99] Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 725 (2014).

[100] United States v. Bauer, 84 F.3d 1549, 1559 (9th Cir. 1996); see also International
Soc’y for Krishna Consciousness, Inc. v. Barber, 650 F.2d 430, 441 (2d Cir. 1981) (“[A]n
adherent’s belief would not be ‘sincere’ if he acts in a manner inconsistent with that belief
... or if there is evidence that the adherent materially gains by fraudulently hiding secular
interests behind a veil of religious doctrine.”) (internal citations omitted).

[101] Sterling, 75 M.J. at 461 (citing Tagore v. United States, 735 F.3d 324, 328
(5th Cir. 2013)).

[102] Hobby Lobby, 573 U.S. at 724 (quoting Employment Div. v. Smith, 494 U.S. at
887); see also Hernandez v. Commissioner of Internal Revenue, 490 U.S. 680, 699
(1989); see also Presbyterian Church in United States v. Mary Elizabeth Hull Memorial
Presbyterian Church, 393 U.S. 440, 450 (1969).

[103] Sterling, 75 M.J. at 416 (citing Thomas v. Review Bd., 450 U.S. 707, 716 (1981)).
[104] See Cutter v. Wilkinson, 544 U.S. 709, 723 (2005).
[105] Hobby Lobby, 573 U.S. at 725 (citing Thomas, 450 U.S. at 716).
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Significantly, an applicant can have sincere beliefs even when they
previously participated in an act they later seek an accommodation to avoid.
Courts have held prisons may not conclude a prisoner’s beard is not the result
of a sincere religious belief solely from the fact that the beard was not worn
at the time of initial confinement.[106] Likewise, the Seventh Circuit upheld
a district court opinion that a former employee sincerely believed she should
refrain from work on Yom Kippur, even though she had not observed every
Jewish holiday.[107]

Similarly, in Moussazadeh v. Texas Department of Criminal
Justice,[108] a prisoner filed an administrative grievance complaining he was
“forced to eat non kosher [sic] foods” and requesting that he “be allowed
to receive kosher meals because it was part of [his] religious duty.”(109] He
asserted he was Jewish, and that his faith requires him to “eat kosher foods;”
not being able to do so forces him to “go [] against [his] religious beliefs,” for
which he believed God would punish him.[110] The district court decided his
belief was insincere based on a combination of three findings. First, it found he
purchased “nonkosher” food items — including cookies, soft drinks, coffee,
tuna, and candy — while at one facility, despite being served kosher food
in the dining hall.[111] Second, the court found, while at a different facility,
he purchased the same types of “nonkosher” food from the commissary.[112]
Finally, the court noted Moussazadeh had not filed a grievance requesting

[106] See, e.g., Beerheide v. Suthers, 82 F. Supp. 2d 1190, 1194-95 (D. Colo. 2000),
aff’d, 286 F.3d 1179 (10th Cir. 2002) (Prisoner born of Jewish father and non-Jewish
mother, who was not raised in Jewish faith and had not undergone all requirements for
conversion, but had studied Judaism during his six years of incarceration, was sincere
in his religious belief.); Maguire v. Wilkinson, 405 F. Supp. 637, 640 (D. Conn. 1975)
(The fact that the claimed religious belief was not held prior to incarceration cannot
automatically lead to the conclusion that the religious belief is not genuine.).

[107] See E.E.O.C. v. Ilona of Hungary, Inc., 108 F.3d 1569, 1575 (7th Cir. 1997)

(en banc) (Although she did not observe every Jewish holiday, recent family events,
including her mother-in-law’s death, her husband’s growing faith, the birth of her son,
and her father’s death, caused religion to become more important to her. In fact, since her
father’s death in 1985, the employee had attended services on Yom Kippur in every year
except 1987 when her work schedule would not permit it.).

[108] 703 F.3d 781 (5th Cir. 2012).
[109] Id. at 785.

[110] 1d.

[111] Id. at 791.

[112] Id.
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transfer back to the first facility when he became eligible.[113] The Fifth
Circuit held these findings alone do not indicate Moussazadeh was insincere.

The court first discussed the distinction between certain adherents of
Judaism who consume only certified kosher food, while others will consume
food that is not per se nonkosher. Even assuming the food Moussazadeh
purchased was nonkosher, that did not necessarily establish insincerity.[114]
The court stated:

A finding of sincerity does not require perfect adherence to
beliefs expressed by the inmate, and even the most sincere
practitioner may stray from time to time. “[A] sincere religious
believer doesn’t forfeit his religious rights merely because he
is not scrupulous in his observance; for where would religion
be without its backsliders, penitents, and prodigal sons?”
Though Moussazadeh may have erred in his food purchases
and strayed from the path of perfect adherence that alone does
not eviscerate his claim of sincerity.[115]

In support of his sincerity, Moussazadeh offered statements that he was born
and raised Jewish and always kept a kosher household; he requested kosher
meals from the chaplain and kitchen staff; he was harassed for his adher-
ence to his religious beliefs for his demands for kosher food; and he ate the
kosher meals provided from the dining hall, even though he found them to
be “distasteful” compared to the standard prison fare.[116]

The court stated, “[t]hough the sincerity inquiry is important, it must
be handled with a light touch, or ‘judicial shyness.’”’[117] Courts must limit
themselves to “almost exclusively a credibility assessment” when determin-
ing sincerity.[118] “To examine religious convictions any more deeply would

[113] Id.

[114] Id.

[115] Id. at 791-92.
[116] Id. at 792.

[117] Id. (quoting A.A. ex rel. Betenbaugh v. Needville Indep. Sch. Dist., 611 F.3d 248,
262 (5th Cir. 2010).

[118] Moussazadeh, 703 F.3d at 792 (quoting Kay v. Bemis, 500 F.3d 1214, 1219
(10th Cir. 2007).
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stray into the realm of religious inquiry, an area into which we are forbidden
to tread.” [119]

In a pre-RFRA case, the New York Southern District Court upheld
the sincerity of a Jewish inmate’s request not to shave his beard based on his
religious belief.[120] The court noted although the inmate ““at times departed
from the tenets of his faith,” the court was persuaded his “commitment to
Orthodox Jewish observance has intensified as a result of his religious studies
and reflection while in prison. Furthermore, ... [the inmate] has been con-
sistent in his refusal to trim his beard ... even though repeatedly threatened
with disciplinary action.”[121] This last factor — steadfastness in the face of
discipline — is a factor likely to come into play in the military, particularly if
the member is aware he or she is potentially subject to discipline for failing
to obey a lawful order to be vaccinated.

In making a sincerity determination, commanders should focus on
the applicant’s explanation for why the applicant opposes a vaccine for
religious reasons and whether the applicant is credible. The central inquiry
should be whether the applicant is using religion as a ploy to dress up a
frivolous request. Outside sources could also be consulted to verify the
applicant’s sincerity. As discussed above, a sincerity analysis involves a
judgment about the credibility and honesty of the applicant. Nonetheless,
courts have looked at particular actions of an applicant to determine sincerity.
An applicant receiving immunizations in the past might be an indicator of
the applicant’s insincerity, but that indicator is not dispositive as courts have
recognized humans are fallible and do not always remain fully committed to
their sincerely held beliefs. Still following tenants of a religion helps clarify
sincerity; for instance, if the applicant reads religious texts daily and fol-
lows other fundamental tenets, such as fasting and prayer,[122] these factors
weigh in favor of a credible claim. Other considerations include how long
the applicant has refused vaccinations[123] as well as whether the applicant

[119] Moussazadeh, 703 F.3d at 792; see also United States v. Ballard, 322 U.S. 78, 86
(1944) (“Men may believe what they cannot prove. They may not be put to the proof of
their religious doctrines or beliefs.”).

[120] Fromer v. Scully, 649 F. Supp. 512, 516 (S.D.N.Y. 1986).
[121] Id. at517.

[122] See Furqgan v. Georgia State Bd. of Offender Rehabilitation, 554 F. Supp. 873, 876
(N.D. Ga. 1982).

[123] See, e.g., Smith v. Sears, 1-03-cv-189, 2005 U.S. Dist. LEXIS 18017 (S.D. Ohio
July 11, 2005).
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has remained steadfast in the face of disciplinary action.[124] Furthermore, if
the applicant has made recent statements to friends or family contrary to his
asserted claim, this can undermine the credibility of his asserted sincerity.[125]

C. Substantial Burden

Generally, “[a] substantial burden exists when government action puts
substantial pressure on an adherent to modify his behavior and to violate his
beliefs.”’[126] In considering whether the procedures for obtaining a religious
accommodation are themselves burdens on free exercise rights, courts have
looked to the precise nature of the procedures imposed. Mere inconveniences,
inconsequential or de minimis government actions that burden religious
exercise do not suffice to qualify as a “substantial burden.”[127] However,
substantial burdens on religious exercises, such as clergy verification require-
ments, have been struck down by courts.[128]

In Holt v. Hobbs, a Muslim inmate asserted the prison grooming
policy substantially burdened his religious exercise because it prohibited
him from growing a beard, which his religion required. The Supreme Court
explained that because the “grooming policy require[d] petitioner to shave
his beard,” the policy presented the choice of violating his religious beliefs
or facing serious disciplinary action.[129]

[124] 1d.; see also Fromer, 649 F. Supp. at 517.

[125] See, e.g., Hasan v. United States, ARMY MISC 20120876, 2012 CCA LEXIS 399,
*4-5 (A. Ct. Crim. App. Oct. 18, 2012).

[126] Priests for Life v. U.S. Dep’t of Health & Human Servs., 772 F.3d 229, 246 (D.C.
Cir. 2014) (quoting Kaemmerling v. Lappin, 553 F.3d 669, 678 (D.C. Cir. 2008)); see also
Eternal Word TV Network, Inc. v. Secretary of the United States HHS, 818 F.3d 1122,
1144 (11th Cir. 2016) (“A law is substantially burdensome when it places ‘significant
pressure’ on an adherent to act contrary to her religious beliefs, meaning that it “directly
coerces the religious adherent to conform ... her behavior. Thus, the government imposes
a substantial burden when it places ‘pressure that tends to force adherents to forego
religious precepts.’”) (quoting Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d
1214, 1227 (11th Cir. 2004)).

[127] See Priests for Life, 772 F.3d at 246 (“A burden does not rise to the level of being
substantial when it places ‘[a]n inconsequential or de minimis burden’ on an adherent’s
religious exercise.”) (quoting Kaemmerling, 553 F.3d at 678).

[128] See Koger v. Bryan, 523 F.3d 789 (7th Cir. 2008).
[129] Holt v. Hobbs, 574 U.S. 352, 361 (2015).
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The Court of Appeals for the Armed Forces focused on a substantial
burden when addressing one of the only military cases where a military
member refused to obey a lawful order on religious grounds. In United States
v. Sterling,[130] an appellant had been ordered to remove three signs which
stated, “No weapon formed against me shall prosper,”[131] despite claiming
the signs were religiously motivated. Sterling put up the signs two months
after a counseling session for failing to secure a promotion, and on the heels
of a confrontation with one of her superiors about turning in a completed
Marine Corps Institute course.[132] Sterling was ordered to remove the signs;
an order which she disobeyed.

The Court upheld the order to remove the signs, reasoning appellant
failed to establish a prima facia defense under the RFRA because she did not
establish a substantial burden.[133] Specifically, the Court determined she did
not present any evidence the signs were important to her exercise of religion,
or that removing the signs would prevent her from “engaging in conduct
[her] religion requires” or cause her to “abandon[] one of the precepts of her
religion.”[134] While not required to prove the signs were central to her belief
system, she did have to provide evidence of an honest belief this practice was
important for her free exercise of religion.[135] The evidence at trial did “not
even begin to establish how the orders to take down the signs interfered with
any precept of her religion let alone forced her to choose between a practice
or principle important to her faith and disciplinary action.”[136]

Procedures that render a requested religious accommodation virtually
impossible to achieve are typically substantially burdensome.[137] Unlike in

[130] United States v. Sterling, 75 M.J. 407 (C.A.A.F. 2016).
[131] Id. at 411.

[132] Id.

[133] Id. at 420.

[134] Id. at 418 (internal citations omitted).

[135] Id. at 418-19.

[136] Id. at 419.

[137] See, e.g., Nelson v. Miller, 570 F.3d 868, 878-79 (7th Cir. 2009) (requiring prisoner
to show that religion compelled the practice in question and verify compelled practice
with documentation imposed substantial burden by making desired religious exercise
“effectively impracticable™); see also Koger v. Bryan, 523 F.3d 789, 797 (7th Cir. 2008)
(requiring prisoner to show preferred diet was compelled by religion and religious belief
to be verified by clergy for entitlement to religious accommodation was substantial
burden and contrary to RLUIPA).
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Sterling, when analyzing requests for religious exemptions for immunizations,
there is a similar choice to the one presented in Holt. An Airman asking to
not receive vaccines for religious reasons have two options: (1) submit to the
vaccination, in contradiction to his or her religious beliefs; or (2) request a
temporary exemption. If the request is denied, that Airman is then in an even
more precarious situation to choose between (1) submitting to the vaccination,
again in contradiction to his or her religious beliefs; or (2) disobeying an
order and rendering himself or herself susceptible to administrative actions,
discipline, and separation. In such cases, the government will be placing a
substantial burden on such an Airman to receive a vaccine in violation of his
or her religious beliefs.

D. Compelling Governmental Interest
1. Compelling Interests

If the applicant meets the requirements to show there is a substantial
burden on his or her sincerely held religious belief, this burden must pass
the compelling interest test. To satisfy the compelling-interest requirement,
the government must do more than identify “broadly formulated interests
justifying the general applicability of government mandates.”[138]

In laying out the command’s compelling interest, it is helpful to review
the squadron, group, and wing’s mission statements. A unit that deploys
frequently with little notice will have a stronger interest in ensuring its person-
nel are always prepared to deploy than a support unit that deploys with less
regularity and more notice, or a unit that is deployed in place. The considered
professional judgment of the Air Force, as expressed by MAJCOM/CCs
and the Air Force preventive health office, is the Air Force has a compelling
interest in ensuring its members are protected from contracting or spreading
infectious diseases. The Secretary of Defense has expressed his desire to
have a lethal, deployable force prepared for an increasingly complex global
security situation. Vaccinations and immunizations are a vital part of force
health protection measures, helping ensure the Air Force has medically ready
forces to deploy. Staying current on required vaccines also helps preserve the
daily operations and mission support activities even when not deployed by

[138] Sharpe Holdings, Inc. v. United States HHS, 801 F.3d 927, 937 (8th Cir. 2015)
(citing Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 431
(2006)).
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reducing illnesses/absenteeism. Commanders need to be able to ensure their
Airmen are ready to perform their mission when asked to do so.

The military’s power is broad with respect to protecting the health of
military and civilian personnel.[139] On 5 October 2017, then-Secretary of
Defense James Mattis provided a guidance memorandum reiterating to the
Department of Defense: “[w]e are a Department of war. We must be prepared
to deal with an increasingly complex global security situation ....”[140] He
also outlined three lines of effort for the Department, the first of which was
to “restore military readiness as we build a more lethal force.”[141] The
military accordingly has a compelling interest to require immunizations to
protect the health and overall effectiveness of the command, as well as the
health of the individual Airmen. Service members have a responsibility “to
maintain their health and fitness [and] meet individual medical readiness
requirements ....”[142] The Public Health Branch of the Air Force Medi-
cal Support Agency (AFMSA) stated vaccines are an integral part of force
health protection measures, helping ensure the Air Force has medically ready
forces to deploy.[143] Vaccines also help preserve the daily operations and

[139] See KATHLEEN S. SWENDIMAN, CONG. RESEARCH SERv., RS21414 at 11, MANDATORY
VaccINATIONS: PRECEDENT AND CURRENT Laws (2011). Congress’ war powers include the
power to “raise and support Armies,” to “provide and maintain a Navy,” and to “make
Rules for the Government and Regulation of the land and naval Forces.” U.S. CONST.
art. 1, § 8, cls. 12-14. The Supreme Court has called these powers “broad and sweeping,”
United States v. O’Brian, 391 U.S. 367, 377 (1968), and the Court gives its highest level
of deference to legislation made under Congress’ authority to raise and support armies
and make rules and regulations for their governance. See Rostker v. Goldberg, 453 U.S.
47 (1981).

[140] Memorandum from Jim Mattis, Secretary of Defense, Guidance from Secretary
Jim Mattis (Oct. 5, 2017) https://www.safgc.hq.af.mil/Portals/80/documents/
gca/ethics/ GUIDANCE-FROM-SECRETARY-JIM-MATTIS%205 Oct 2017.
pdf?ver=2017-11-14-143501-690 (last visited Jan. 3, 2021).

[141] Id. “First, restore military readiness as we build a more lethal force. We will
execute a multi-year plan to rapidly rebuild the warfighting readiness of the Joint Force,
filling holes in capacity and lethality while preparing for sustained future investment.
This line of effort prioritizes a safe and secure nuclear deterrent, the fielding of a
decisive conventional force, and retains irregular warfare as a core competency.” /d.
(emphasis in original).

[142] U.S. DEpP’T oF DEF., INSTR. 6025.19, INDIviDUAL MEDICAL READINESS (IMR), 9 3.d
(June 9, 2014).

[143] Email from Colonel James A. Mullins, Chief, Public Health Branch, Public Health
Associate Corps Chief, Air Force Medical Support Agency, to Lt Col Chris Baker, Air
Staff Council, Administrative Law Directorate (Apr. 13, 2018, 13:25 EDT) (on file

with author).
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mission support activities even when not deployed by reducing illnesses and
absenteeism.[144] Moreover, a population that is vaccinated provides a “herd
immunity” protective effect for those individuals who are unable to receive
vaccines.[145]

Herd immunity references how effective vaccines protect both the
immunized and unimmunized individuals in the community.[146] Herd protec-
tion occurs when a sufficient proportion of the group is immune.[147] The
World Health Organization explains the “decline of disease incidence is
greater than the proportion of individuals immunized because vaccination
reduces the spread of an infectious agent by reducing the amount and/or
duration of pathogen shedding by vaccines, retarding transmission.”[148] What
this practically means is if enough people are vaccinated against a certain
disease, it is more difficult for germs to travel from person to person, and the
entire community is less likely to get sick — even people who cannot get
vaccinated (think of those with serious allergies and those with weakened or
failing immune systems).[149]1 Moreover, if someone does become ill, there
is less risk of an outbreak because it is harder for the disease to spread.[150]

A concept closely related to herd immunity is that of source dry-
ing.[151] Under source drying, if a particular subgroup is identified as the
reservoir of infection, targeted vaccination will decrease disease in the
whole population.[152] The success of source drying justifies vaccination of
special occupational groups, such as food handlers, to control typhoid and
hepatitis A.[153]

[144] Id.
[145] Id.

[146] FE Andre, et al., Vaccination greatly reduces disease, disability, death and inequity
worldwide, 86 BULLETIN OF THE WORLD HEALTH ORGANIZATION 81-160 (February 2008)
available at https://www.who.int/bulletin/volumes/86/2/07-040089/en/.

[147] Id.
[148] Id.

[149] U.S. Department of Health & Human Services, Vaccines Protect Your Community
https://www.vaccines.gov/basics/work/protection (last visited Dec. 21, 2020).

[150] Id.
[151] Id.
[152] Id.
[153] Id.
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Military courts have held the military, and society at large, have a
compelling interest in having those who defend the nation remain healthy
and capable of performing their duty.[154] In United States v. Schwartz, the
only military case analyzing requiring vaccinations over a religious objection,
the Navy-Marine Court of Criminal Appeals reinforced the lawfulness of an
order to receive the anthrax vaccine. Appellant contended the order violated
his constitutional right to refuse unwanted medical treatment.[155] The court
held the military could order service members to receive vaccinations, even
over religious objection, because “the military, and society at large, have a
compelling interest in having those who defend the nation remain healthy
and capable of performing their duty.”[156] Since vaccinations are a means
to maintain an applicant’s readiness capability, the military purpose of a
vaccine is self-evident.[157]

[154] United States v. Schwartz, 61 M.J. 567, 569 (Navy-Marine Crim. App. 2005)
(quoting United States v. Womack, 29 M.J. 88, 90 (C.M.A. 1989)) (citing National
Treasury Emps. Union v. Von Raab, 489 U.S. 656 (1989)). See also United States

v. Chadwell, 36 C.M.R. 741, 749-50 (N.B.R. 1965):

If we may attach any value whatever to medical knowledge which

is common to all civilized peoples, we must conclude on the basis

of common knowledge that an order to take immunization shots is
legal and necessary in order to protect the health and welfare of the
military community and that failure to take such shots would represent
a substantial threat to public health and safety in the military. This
conclusion is inescapable when it is considered the requirement that
shots be taken is determined at departmental level and applies to all
military personnel.

Note, however, the Chadwell decision predates RFRA.
[155] Schwartz, 61 M.J. at 571.

[156] Id. at 569 (citing Womack, 29 M.J. at 90) (citing National Treasury Emps. Union,
489 U.S. at 656). See also Chadwell, 36 C.M.R. at 749-50:

If we may attach any value whatever to medical knowledge which

is common to all civilized peoples, we must conclude on the basis

of common knowledge that an order to take immunization shots is
legal and necessary in order to protect the health and welfare of the
military community and that failure to take such shots would represent
a substantial threat to public health and safety in the military. This
conclusion is inescapable when it is considered the requirement that
shots be taken is determined at departmental level and applies to all
military personnel.

It is worth repeating, however, the Chadwell decision predates RFRA.
[157] Schwartz, 61 M.J. at 571.
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While the court correctly addressed case law regarding lawful orders
and potential consequences of refusing an order to be vaccinated, judge
advocates must exercise caution when relying on Schwartz as a Black Letter
rule that requiring an applicant to receive a vaccine does not violate her
constitutional rights. For instance, the court relied in part on Goldman v.
Weinbarger 5[158] holding that the right to wear religious headgear did not
provide exceptions to military uniform regulations.[159] But in response
to the Goldman decision, Congress passed legislation prohibiting Service
secretaries from prohibiting the wear of items of religious apparel while
wearing the uniform.[160] Certainly, if one’s religious beliefs impact good
order and discipline, as they did in Parker v. Levy,[161] the military can and
should regulate it and punish violations thereof.[162]

The Air Force clearly has a compelling interest in requiring Airmen
to be ready to deploy with their units. As the Supreme Court has said, “[i]t
is ‘obvious and unarguable’ that no governmental interest is more compel-
ling than the security of the Nation.”[163] The Air Force’s primary functions

[158] Goldman v. Weinberger, 475 U.S. 503 (1986).
[159] Schwartz, 61 M.J. at 572.
[160] See 10 U.S.C. § 774 (1987).

[161] Parker v. Levy, 417 U.S. 733 (1974). In Parker, appellee, a physician and captain
in the Army, made several public statements to enlisted personnel at the post, such as:

The United States is wrong in being involved in the Viet Nam War. I
would refuse to go to Viet Nam if ordered to do so. I don’t see why
any colored soldier would go to Viet Nam: they should refuse to go to
Viet Nam if sent should refuse to fight because they are discriminated
against and denied their freedom in the United States, and they are
sacrificed and discriminated against in Viet Nam by being given all the
hazardous duty and they are suffering the majority of casualties. If I
were a colored soldier I would refuse to go to Viet Nam and if [ were

a colored soldier and were sent I would refuse to fight. Special Forces
personnel are liars and thieves and killers of peasants and murderers of
women and children.

Parker, 417 U.S. at 736-37. These comments clearly had an impact on good order and
discipline and military effectiveness and, appropriately, subjected Levy to criminal
prosecution.

[162] It should be further noted the court did not discuss whether ordering appellant to
be vaccinated was the least restrictive means of furthering that compelling government

interest with respect to appellant. In fact, the court did not discuss or even mention the
RFRA at all.

[163] United States v. Webster, 65 M.J. 936, 947 (A. Ct. Crim. App. 2008) (quoting Haig
v. Agee, 453 U.S. 280, 307 (1981)) (quoting Aptheker v. Secretary of State, 378 U.S. 500,
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include “organizing, training, equipping, and providing forces for prompt and
sustained combat operations in the air and space; strategic air and missile
warfare; joint amphibious, space, and airborne operations; [and] close air
support and air logistic support to the other branches of service.”[164] The
Air Force cannot accomplish this primary mission if it cannot deploy, in a
state of military readiness, the various units into which it is organized. Giving
Airmen the option to selectively decide whether they wish to ensure their
readiness to participate in particular military operations would undermine
the readiness of all units to deploy, and this compromises the Air Force’s
mission and the nation’s security.[165],[166]

2. Deference to the Military s Judgment

The Supreme Court’s review of military regulations challenged on
First Amendment grounds “is far more deferential than constitutional review
of similar laws or regulations designed for civilian society.”[167] In Goldman
v. Weinberger, the Supreme Court held the military may limit a military
member’s First Amendment Freedom of Speech, as “[t]he military need
not encourage debate or tolerate protest to the extent that such tolerance is
required of the civilian state ...; to accomplish its mission the military must
foster instinctive obedience, unity, commitment, and esprit de corps.”[168] The
military must be able to “insist upon a respect for duty and discipline without
counterpart in civilian life,” to prepare for and perform its vital role.[169] The

509 (1964)).
[164] DeEp’T oF THE AR FORCE, AIR FORCE HANDBOOK 1, AIRMAN, para. 4.14 (Oct. 1, 2019).

[165] See Wickham v. Hall, 12 M.J. 145, 151 (C.M.A. 1981) (reasoning that absent
soldiers necessarily “diminish the unit’s readiness and capability to perform its
mission.”). It is worth noting most applicants are not trying to take themselves out of the
fight. On the contrary, they generally want to continue to serve with the Air Force.

[166] Anecdotally, the author has twice been tasked to deploy: once to Iraq and once to
Joint Task Force Guantanamo. The latter had no immunization requirements. The former
had several including smallpox and anthrax. Anthrax requires a series of shots. The
author received three parts of the series before deploying and did not receive the small
pox vaccine because of new-born child in the home. This did not prevent the author from
deploying. Once in theatre, no one performed a medical records check to see what shots
to administer at that time. Yet the author was able to complete the mission with no impact
to good order and discipline, and even earned a medal for service during the tour. It is
therefore possible (on a case-by-case basis) to serve effectively and assist in the lethality
of the force without all required immunizations.

[167] Goldman v. Weinberger, 475 U.S. 503, 507 (1986).
[168] Id. (citing Chappell v. Wallace, 462 U.S. 296, 300 (1983)).
[169] Goldman, 475 U.S. at 507 (quoting Schlesinger v. Councilman, 420 U.S. 738, 757
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essence of military service “is the subordination of the desires and interests
of the individual to the needs of the service.”’[170]

When addressing First Amendment concerns in the military, the
Supreme Court has recognized that the military warrants deference. “While
the members of the military are not excluded from the protection granted by
the First Amendment, the different character of the military community and of
the military mission requires a different application of those protections.”[171]
In Parker, the Supreme Court stated it has “long recognized that the military
is, by necessity, a specialized society separate from civilian society.”(172] The
Court continued stating unlike civil society, the military “is not a deliberative
body. It is the executive arm. Its law is that of obedience.”[173] Such obedi-
ence, order, and discipline “cannot be taught on battlefields; the habit of
immediate compliance with military procedures and orders must be virtually
reflex with no time for debate or reflection.”[174] The Supreme Court has
further observed that “the established relationship between enlisted military
personnel and their superior officers ... is at the heart of the necessarily unique
structure of the military establishment.”[175] “The fundamental necessity for
obedience, and the consequent necessity for imposition of discipline, may
render permissible within the military that which would be constitutionally
impermissible outside it.”’[176] In line with these observations, the Supreme
Court stated, “when evaluating whether military needs justify a particular
restriction on religiously motivated conduct, courts must give great deference
to the professional judgment of military authorities concerning the relative
importance of a particular military interest.”[177] The Supreme Court also
stated courts are “ill-equipped to determine the impact upon discipline that
any particular intrusion upon military authority might have.”[178]

(1975)); see also Brown v. Giles, 444 U.S. 348, 354 (1980).
[170] Goldman, 475 U.S. at 507 (quoting Orloff v. Willoughby, 345 U.S. 83, 92 (1953)).
[171] Parker v. Levy, 417 U.S. 733, 758 (1974).

[172] Id. at 743. See also Orloff, 345 U.S. at 94 (“the military constitutes a specialized
community governed by a separate discipline from that of the civilian.”).

[173] Parker, 417 U.S. at 744 (quoting In re Grimley, 137 U.S. 147, 153 (1890)).
[174] Chappell v. Wallace, 462 U.S. 296, 300 (1983).

[175] Id.

[176] Parker, 417 U.S. at 758.

[177] 1d. See Chappell, 462 U.S. at 305; see also Orloff, 345 U.S. at 93-94.

[178] Id. (quoting Chappell, 462 U.S. at 305).

37 The Air Force Law Review ¢ Volume 81 Over Your Dead Body



In United States v. Webster, the Army Court of Criminal Appeals
upheld the conviction of a Muslim who refused to deploy to Iraq because, as
a Muslim, he “was not allowed to place [himself] in a situation where [he]
would have to fight another Muslim.”[179] Although the court determined the
Army did not substantially burden the appellant’s sincerely held religious
beliefs, it nevertheless determined the Army “has a compelling interest in
requiring soldiers to deploy with their units.”[180] Quoting the Supreme
Court, the Army court found “[i]t is ‘obvious and unarguable’ that no gov-
ernmental interest is more compelling than the security of the Nation.”[181]
The court determined the Army could not accomplish its mission of fighting
and winning the Nation’s wars “if it cannot deploy, in a state of military
readiness, the various units into which it is organized. Giving soldiers the
option to decide selectively whether they wish to participate in particular
military operations would undermine the readiness of all units to deploy,
and thus compromise the Army’s mission and national security.”[182] The
court also determined the Army furthered its compelling interest in the least
restrictive means possible.[183]

In Alex v. Mabus, an unpublished opinion, the United States District
Court for the Eastern District of Virginia upheld a Navy cease and desist order
to a Navy contractor prohibiting him from proselytizing in Greece.[184] The
court determined the Navy’s proffered interest to ensure military and civilian
personnel abide by the laws of Greece was “a real and serious concern.”[185]
Further, the court held “[w]hether plaintiff’s conduct does or does not defini-
tively qualify as ‘proselytism’ under Greek law is ultimately beside the point.
The Navy is entitled to err on the side of caution so as to ensure a successful
mission in Greece.”[186] Further, it reasoned a “commanding officer must

[179] United States v. Webster, 65 M.J. 936, 938 (A. Ct. Crim. App. 2008).
[180] Id. at 947.

[181] [Id. (quoting Haig v. Agee, 453 U.S. 280, 307 (1981) (further quoting Aptheker
v. Secretary of State, 378 U.S. 500, 509 (1964)).

[182] Webster, 65 M. at 947.

[183] Id. The Army gave appellant the right to request reasonable accommodation of his
religious practices. It provided him the opportunity to apply as a conscientious objector. It
also allowed him the option to deploy in a non-combatant role. The court determined the
First Amendment required nothing more.

[184] Alex v. Mabus, 1:11cv1207, 2012 U.S. Dist. LEXIS 85745, at *22-23 (E.D. Va.
June 20, 2012).

[185] Id. at 18-19.
[186] Id. at 19.
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be afforded substantial latitude in balancing competing military needs and
first amendment rights.”’[187] Although the court did not discuss RFRA, it
did note the Navy’s order did not prohibit the plaintiff from private worship,
nor did it prohibit all public religious activities; rather, it “merely require[d]
pre-clearance from the command.”[188]

In Hasan, the Army Court of Criminal Appeals has also addressed the
military’s compelling interest on First Amendment grounds. When upholding
the Army’s order for Hasan to shave, the court not only noted Hasan did not
have a sincerely held belief, but also that the Army had a compelling interest
to require Hasan to shave.[189] The court concluded the government had a
compelling interest to ensure uniformity, good order, and discipline,[190]
recognizing the Army:

is a uniformed service where discipline is judged, in part, by
the manner in which a soldier wears a prescribed uniform, as
well as by the individual’s personal appearance. Therefore, a
neat and well-groomed appearance by all soldiers is funda-
mental to the Army and contributes to building the pride and
esprit essential to an effective military force.[191]

Moreover, the court concluded the Army’s interest in the fair and proper
administrative of military justice justified the military judge’s conclusion
that wearing the beard “denigrates the dignity, order, and decorum of the
court-martial and is disruptive under the current posture of the case.”[192]
The court rejected Hasan’s argument that less restrictive means, such as an
instruction to the panel, would have been sufficient to further the govern-
ment’s compelling interest.[193]

[187] Id. at 20 (citing Carlson v. Schlesinger, 511 F.2d 1327, 1332 (D.C. Cir. 1975).
[188] Alex, 2012 U.S. Dist. LEXIS 85745 at *22.

[189] Hasan v. United States, ARMY MISC 20120876, 2012 CCA LEXIS 399, at *11-12
(A. Ct. Crim. App Oct. 18, 2012).

[190] Id. at *12.

[191] [Id. (internal citations omitted).
[192] Id. at *13.

[193] Id.
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3. Singh v. McHugh

In Singh v. McHugh, the District Court for the District of Columbia
addressed the religious accommodation request of an observant Sikh who
sought to join the Hofstra University Army Reserve Officer’s Training Corps
(ROTC) program.[194] In accordance with his religion, Singh did not “cut
his beard or hair, and he tuck[ed] his unshorn hair under a turban.”[195] He
sincerely believed “if he cut his hair, shaved his beard, or abandoned his
turban, he would be ‘dishonoring and offending God.’”’[196] The Army filed
a motion to dismiss the suit arguing Singh, as a civilian, could not establish
the Army’s decision to deny his request substantially burdened his sincerely
held religious belief, and because requests for judicially-ordered enlistments
are nonjusticiable.[197]

The court reviewed the Army uniform and grooming regulations
starting with religious headgear which, at the time, would not have permitted
turbans.[198] Soldiers were not authorized to wear religious headgear while in
uniform if the requirements were not met.[199] The court next reviewed the
Army’s hair policy, which directed that men’s hair “must present a tapered
appearance, and, when combed, may not fall over the ears or eyebrows, or

[194] Singh v. McHugh, 109 F. Supp. 3d 72 (D.C. Dist. Ct. 2015).
[195] Id. at 75.

[196] Id. at 75-76.

[197] Id. at 76.

[198] Id. at 77. The court cited Army Regulation (AR) 600-20, Army Command Policy,
Nov. 6, 2014, which stated in pertinent part:

Soldiers in uniform may wear religious headgear if:
1. The religious headgear is subdued in color ...

2. The religious headgear is of a style and size that can be completely
covered by standard military headgear.

The religious headgear bears no writing, symbols, or pictures.

4. Wear of religious headgear does not interfere with the wear or proper
functioning of protective clothing or equipment.

6. Religious headgear will not be worn in place of military headgear
under circumstances when the wear of military headgear is required
(for example, when the Soldier is outside or required to wear headgear
indoors for a special purpose).

[199] Singh, 109 F. Supp. 3d at 77.
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touch the collar, except for the closely cut hair at the back of the neck.”’[200]
Men generally were required to keep their faces clean-shaven while on duty
or in uniform, although the Army made exceptions for operational necessity
and medical reasons, such as pseudofolliculitis barbae and acne keloidalis
nuchae.[201] The court also noted Army records indicated that “at least 49,690
permanent shaving profiles and 57,616 temporary shaving profiles have been
authorized since 2007.”[202]

The court next discussed the Army’s ROTC program, whose mis-
sion “is to produce commissioned officers in the quality, quantity, and aca-
demic disciplines necessary to meet active Army and reserve component
requirements.”[203] At Hofstra specifically, the ROTC program “seeks to
‘recruit, retain, and ultimately commission Second Lieutenants in the US
Army who are mentally, physically, and emotionally prepared to lead Ameri-
can Soldiers in order to deter our enemies and, when necessary, fight and
win our Nation[’s] wars.’”’[204]

The Army claimed granting Singh an accommodation would under-
mine the following critical interests: unit cohesion and morale;[205] good

[200] Id. at 78. (internal quotations omitted) (citing AR 670-1, Wear and Appearance of
Army Uniforms and Insignia, Sept. 15, 2015, revised Sept. 24, 2015).

[201] Id. at 78.

[202] Id.

[203] Id. at 79 (internal quotations and citations omitted).
[204] Id.

[205] The Deputy Chief of Staff, G1, stated:

[A]ccommodating plaintift’s religious practices “will have an adverse
impact on unit cohesion and morale because uniformity is central to the
development of a bonded and effective fighting force that is capable of
meeting the Nation’s ever-changing needs.” He explained “[u]niformity
is a primary means by which we convert individuals into members

of the Army,” especially in ROTC. ... [He] concluded that granting

an accommodation to plaintiff “would undermine the common Army
identity we are attempting to develop in ROTC, and adversely impact
efforts to develop in cohesive teams,” and would also “detract from

the heritage that [the G1] view[s] as a vital component of soldierly
strength.”

Id. at 82-83 (internal citations omitted).
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order and discipline;[206] individual and unit readiness;[207] and health and
safety.[208] The Army further stated it did “not view the issuance of tempo-
rary medical exceptions to grooming standards as undercutting the Army’s
wholesale ability to enforce grooming and appearance policies,” noting the
exceptions are “subject to approval by military commanders,” were generally
limited in duration, and the soldier was still “required to trim his beard as
close to his face as possible.”[209]

The Army also urged the court to follow the Supreme Court’s prec-
edent in Goldman, in which the Supreme Court declined to apply strict
scrutiny to the Army’s dress and appearance policy as it related to wearing
“headgear,” including yarmulkes, while in uniform. The district court, how-
ever, declined, stating Goldman predated the RFRA, and the court had to
follow the guidance from Holt when harmonizing the necessary respect for
military judgment with the dictates of the statutory regime.[210] “[ W]hile the
Court must credit the Army’s assertions and give due respect to its articula-
tion of important military interests, the Court may not rely on [the Army’s]
‘mere say-so.””’[211]

[206] Id. at 83 (The G1 asserted: “One of the key ways the Army develops leaders is
through ritualistic enforcement of uniform grooming standards .... Discipline is the
backbone of an efficient, cohesive, and efficient fighting force ...”).

[207] Id. (According to the G1, “allowing [plaintiff] to continue in officer training
without any emphasis on uniformity would leave [him] generally unprepared to lead
Soldiers, viewed as an outsider by [his] peers, and trained in a manner that is wholly
inconsistent with how we develop strong military officers.”)

[208] Id. at 83-84 (The G1 referred to research that “shows that facial hair significantly
degrades the protection factor of all approved protective masks,” and the plaintift’s
degraded ability to seal his mask in training “would not only subject [him] to risk during
training, but, were [he] to enter the military service, leave [him] untrained in the proper
wear and function of these potentially life saving [sic] measures.”).

[209] Id. at 84.

[210] /d. at 92. The Army could not cite any actual effect on unit cohesion and morale;
good order and discipline; individual and unit readiness; and health and safety, especially
in light of the fact it had allowed other Sikhs to serve and they were serving honorably.
Additionally, the Army made other shaving accommodations for medical reasons without
an articulable impact on unit cohesion and morale; good order and discipline; individual
and unit readiness; and health and safety.

[211] Id. at 93 (quoting Holt v. Hobbs, 574 U.S. 352, 369 (2015)).
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The district court conceded that military readiness, unit cohesion and
discipline of the Army officer corps “constitute highly compelling govern-
ment interests.”[212] But the court acknowledged it must “determine whether
defendants have proved that the decision to deny this plaintiff a religious
accommodation that would enable him to enroll in ROTC actually furthers
the compelling interests defendants have identified.”(213] Further, “[w]here a
regulation already provides an exception from the law for a particular group,
the government will have a higher burden in showing that the law, as applied,
furthers the compelling interest.”[214]

The court noted the Army permits soldiers to wear beards and reli-
gious headgear while in uniform, and was already allowing Sikhs to serve
with accommodations for turbans, beards, and unshorn hair.[215] Accordingly,
the Army was required to make “the necessary heightened showing to justify
the specific refusal” to grant plaintiff’s exception.[216] The Army’s compel-
ling interest was undermined by the fact that the Army “routinely grants
soldiers exceptions to its grooming and uniform regulations.’[217] The court
noted “the fact that other shaving exceptions may be revocable does not
support the outright denial of the accommodation sought here: as an ROTC
enrollee, or even as a contracted cadet, plaintiff would never encounter the
‘real tactical operation’ that would permit a commander to require a soldier
with a medically-necessary beard to shave.”(218] The court, without further
analysis, concluded: “For the same reason, the concern about plaintiff’s
health and safety is misplaced, at least for the duration of his participation
in ROTC.”[219] Accordingly, the court found the Army had not shown it
considered the least restrictive means of achieving its interest with respect

[212] Singh, 109 F. Supp. 3d at 93.
[213] Id. at 93-94 (emphasis in original).

[214] Id. at 94 (quoting McAllen Grace Brethren Church v. Salazar, 764 F.3d 465,
472-73 (5th Cir. 2014) (citing Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682,
729-30 (2014)).

[215] Singh, 109 F. Supp. 3d at 93, 100. Additionally, the court noted the Army had
already granted religious accommodations to other Sikh soldiers, and the “undisputed
evidence in the record indicates each [Soldier who was granted similar religious
accommodations] served — or are serving — with their articles of faith intact without
any of the negative consequences that defendants predict would flow from granting a
similar exception in this case.” Id. at 100.

[216] Id. at 94.
[217] Id. at 95.
[218] Id. at 96.
[219] Id.
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to Singh specifically, and determined a temporary accommodation of the
Army’s grooming standards was appropriate. [220],[221]

4. Deference Post-Singh

As recently as June 2018, the Supreme Court nonetheless reinforced
deference owed to the military. The Court opined, “‘Any rule of constitutional
law that would inhibit the flexibility’ of the President ‘to respond to chang-
ing world conditions should be adopted only with the greatest caution,” and
our inquiry into matters of ... national security is highly constrained.”[222]
Accordingly, judicial deference “is at its apogee when legislative action under
the congressional authority to raise and support armies and make rules and
regulations for their governance is challenged.”[223]

When an applicant requests a religious accommodation for all vac-
cinations and immunizations she may still desire to serve, but she would
possibly be eliminating herself from positions requiring worldwide deploy-
ability. Unlike Singh, which addressed hypothetical concerns that failing to
adhere to grooming standards could impact readiness, unit cohesion, morale,
and health and safety, refusing vaccinations is different because: (1) vaccina-
tions improve the readiness of the force; (2) the Air Force has not granted
permanent vaccination or immunization exemptions for religious reasons in
the past; and (3) the Air Force is not simply relying on one person’s asser-
tion but scientific data that vaccinations and immunizations are essential to
ensure those who defend the nation remain healthy and capable of performing
their duties.

Many operational Air Force units deploy throughout the world in
support of contingencies or natural disasters. During such events, displaced
people from various countries who could be contagious require assistance.
These events occur in locations such as South America and Africa. As
described above, some of the diseases for which Airmen need to be vac-
cinated are prevalent in these locations.

[220] Id. at 101.
[221] Id. at 103.
[222] Trump v. Hawaii, 138 S. Ct. 2392, 2419-2420 (2018).

[223] Goldman v. Weinberger, 475 U.S. 503, 508 (1986) (quoting Rostker v. Goldberg,
453 U.S. 57,70 (1981)) (emphasis added).
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Unlike the dress and appearance standards at issue in Singh, disease
outbreaks can be difficult, if not impossible, to detect before the outbreak
occurs. For instance, initial symptoms of yellow fever include sudden onset
of fever, chills, severe headache, back pain, general body aches, nausea and
vomiting, fatigue, and weakness. Most people improve after these initial
symptoms. However, roughly 15% of people will have a brief period of
hours to a day without symptoms and will then develop a more severe form
of yellow fever disease. In severe cases, a person may develop high fever,
jaundice (a condition that involves yellow discoloration of the skin and the
whites of the eyes), bleeding (especially from the gastrointestinal tract), and
eventually shock and failure of many organs. Approximately 20-50% of
people who develop severe illness may die.[224] Accordingly, the argument
that a less restrictive means includes only requiring the member to be vac-
cinated when an outbreak occurs would be ineffective.

The Air Force and prior court decisions support the need to ensure a
healthy and ready military force. To conclude the Air Force cannot require
immunizations and vaccinations because it is possible a member might not
be infected, might be able to avoid infection through some prophylactic
measures, or might not be tasked to deploy undermines the Air Force’s need
to ensure its personnel, especially members in Air Force specialty codes
(AFSCs) or billets that deploy frequently and with little notice, are ready to
perform their duty. The Air Force cannot accomplish its primary mission to
defend the United States against air and space attack, gain and maintain air
and space supremacy, defeat enemy air and space forces, and conduct space
operations “if it cannot deploy, in a state of military readiness, the various
units into which it is organized.”[225]

Although Congress did not carve out a military exception to RFRA,
the drafters did expect the courts to continue granting deference to “the com-
pelling nature of our military’s interest in order, discipline, and security.”[226]
Secretary Mattis directed the military departments to “restore military readi-
ness” and “build a more lethal force.”[227] A military that cannot project power
through the deployment of its resources (including personnel) is not lethal.

[224] Centers for Disease Control and Prevention,
https://www.cdc.gov/yellowfever/qa/index.html (last visited Dec. 5, 2020).

[225] United States v. Webster, 65 M.J. 936, 947 (A. Ct. Crim. App. 2008).
[226] 103rd Cong., 139 Cong. Rec. S14461 (daily ed. Oct. 29, 1993).

[227] Memorandum from Jim Mattis, Secretary of Defense, Guidance from Secretary
Jim Mattis (Oct. 5, 2017) https://www.safgc.hq.af.mil/Portals/80/documents/
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E. Least Restrictive Means

The government can only deny an RFRA accommodation if there
are no less restrictive means to accomplish the compelling governmental
interest. The government also bears the burden of showing that “application
of the burden to the person ... is the least restrictive means of furthering” its
compelling interest.[228]

1. Less Restrictive Means

The least restrictive means needs to be tailored to the applicant. As
the Supreme Court explained in Hobby Lobby,

RFRA ... contemplates a ‘more focused’ inquiry: It requires
the Government to demonstrate that the compelling interest
test is satisfied through application of the challenged law ‘to
the person’ — the particular claimant whose sincere exercise
of religion is being burdened. This requires us to look beyond
broadly formulated interests and to scrutinize the asserted
harm of granting specific exemptions to particular religious
claimants[229]

Additionally, “broadly formulated”[230] or “sweeping”[231] govern-
mental interests are inadequate. “Rather, the government must show with
‘particularity how [even] admittedly strong interest[s] ... would be adversely
affected by granting an exemption’ to a particular claimant.”[232] Under the
“exceptionally demanding” least-restrictive-means test,[233] “if there are
other, reasonable ways to achieve those [interests] with a lesser burden on
... protected activity, [the government] may not choose the way of greater
interference.”[234] Accordingly, a decision or action may constitute the least

gca/ethics/ GUIDANCE-FROM-SECRETARY-JIM-MATTIS%205 Oct 2017.
pdf?ver=2017-11-14-143501-690 (last visited Jan. 3, 2021).

[228] Sharpe Holdings v. United States HHS, 801 F.3d 927, 937 (8th Cir. 2015) (citing
Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 424 (20006)).

[229] Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 727 (2014).
[230] Gonzalez, 546 U.S. at 431.

[231] Wisconsin v. Yoder, 406 U.S. 205, 221 (1972).

[232] Sharpe Holdings, 801 F.3d at 943 (quoting Yoder, 406 U.S. at 236).
[233] Hobby Lobby, 573 U.S. at 728.

[234] Dunn v. Blumstein, 405 U.S. 330, 343 (1972).
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restrictive means of furthering the government’s compelling interests if “no
alternative forms of regulation” would accomplish these interests without
infringing on a claimant’s religious-exercise rights.[235] The AFI recognizes
religious exceptions to vaccines, and the RFRA ensures the Air Force must
give credibility to that exception when crafting specific less restrictive means
to that Airmen, or demonstrating specifically considered less restrictive means
and showing they would not accomplish the interest in vaccinating Airmen.

Many cases have addressed the least restrictive means analysis, and
most circuits take a very strict view of this prong of RFRA. For instance, the
Fifth Circuit held the least-restrictive means standard used in RLUIPA cases
is exceptionally demanding, as it “requires the government to show [ ] it lacks
other means of achieving its desired goal without imposing a substantial
burden on the exercise of religion” by an institutionalized person.[236] The
Eighth Circuit as well has held under the exceptionally demanding RFRA
least-restrictive means test that if there are other, reasonable ways to achieve
a compelling government interest with a lesser burden on protected activity,
the government may not choose the way of greater interference.[237] Likewise,
the Eleventh Circuit held for a law to survive strict scrutiny under RFRA,
the government must show it lacks other means of achieving its desired goal
without imposing a substantial burden on the exercise of religion by the plain-
tiffs; when a less restrictive alternative serves the government’s compelling
interest equally well, the government must use that alternative.[238]

The case of Jolly v. Coughlin is instructive of how strict the least
restrictive means test is analyzed. In Jolly, the Southern District of New
York addressed an inmate’s refusal to submit to a tuberculosis-screening
test because it violated his religious beliefs. In response to a resurgence of
tuberculosis (TB), the New York State Department of Correctional Services
(DOCS) developed a comprehensive TB control program (Program) based
on recommendations from the Department of Health and the CDC.[239] Jolly
refused to submit to the required TB test because it violated his Rastafar-

[235] Sharpe Holdings, 801 F.3d at 943 (quoting Sherbert v. Verner, 374 U.S. 398, 407
(1963)).

[236] Davis v. Davis, 826 F.3d 258, 265 (5th Cir. 2016).
[237] Sharpe Holdings, 801 F.3d at 927.

[238] Eternal Word TV Network, Inc. v. Secretary of the United States HHS, 818 F.3d
1122, 1122 (11th Cir. 2016).

[239] Jolly v. Coughlin, 894 F. Supp. 734, 737 (S. D. N.Y. 1995).
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1an[240] beliefs that “accepting artificial substances into the body constitutes
a sin and shows profound disrespect to our Creator.”’[241] In line with the
program, he was moved to a keep lock with limited contact with others.[242]
He remained there for the next three years despite never getting TB.[243]

When Jolly challenged the correctional services, the government
argued it had a compelling interest to protect staff and inmates from TB.[244]
As the test was the only means for screening for TB, it had to be enforced or
else it undermined the system.[245] However, Jolly suggested he be treated in
the same way as inmates who test positive on the test but refuse therapy. That
is, he be allowed to remain in general population, provide a sputum sample to
determine conclusively whether he has TB, and submit to periodic x-rays and
checks for clinical symptoms of TB.[246] The government argued it “would
not be feasible or reasonable for them to ‘divert’ prison resources to monitor
[Jolly] in the way they monitor inmates who have tested positive, and that a
chest x-ray would not serve their interest in acquiring information.”’[247] The
court disagreed, holding “such an accommodation of a sincere free exercise
claim maintained for over three-and-a-half years represents a less restrictive
alternative by which the defendants can advance their interests in health;
therefore, the defendants are required to use this alternative under RFRA.”[248]

There have been cases in which courts held the government’s proposed
least restrictive means did not violate the RFRA. For instance, in Armstrong v.
Jewell, the court held the government’s decision to allow church members to
conduct their religious service on the grounds of a national memorial without
the use or distribution of marijuana constituted the least restrictive means
of advancing the government’s compelling interest in regulating the threat

[240] Courts have long held Rastafari to be a “religion”. See Multi Denominational
Ministry of Cannabis and Rastafari, Inc., v. Gonzales, 474 F. Supp. 2d 1133, 1146 (N.D.
Cal. 2007); Guam v. Guerrero, 290 F.3d 1210, 1213 (9th Cir. 2002); United States v.
Bauer, 84 F.3d 1549, 1556 (9th Cir. 1996).

[241] Jolly, 894 F. Supp. at 738.
[242] Id.

[243] Id.

[244] Id. at 743.

[245] Id.

[246] Id. at 745.

[247] Id.

[248] Id.
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to individual health and social welfare caused by marijuana.[249] Likewise,
the Third Circuit held the federal government’s failure to accommodate a
taxpayer’s religious beliefs by ensuring her tax payments did not fund the
military did not violate RFRA because implementing the tax system in a
uniform, mandatory way was the least restrictive means of furthering the
government’s compelling interest in the collection of taxes.[250] As stated,
analysis under the RFRA is extremely fact-sensitive, and it is difficult to
establish a bright line rule applicable to all requests. In Adams, the Third
Circuit looked to pre-Smith case law on religious accommodation requests
to income taxes and determined the least restrictive means of furthering a
compelling interest of collecting taxes is “to implement that system in a
uniform, mandatory way, with Congress determining in the first instance if
exemptions are to built [sic] into the legislative scheme.”[251]

2. Hygiene and Prophylactic Measures

In determining whether there are less restrictive means to immuniza-
tions, there is a significant distinction between vaccination status and immune
status. The two do not have a one-to-one correlation. According to the Centers
for Disease Control and Prevention (CDC), vaccine effectiveness varies.[252]
There is, therefore, some undetected amount of the Air Force population for
whom the vaccination will not guarantee immunity. Without testing every

[249] Armstrong v. Jewell, 151 F. Supp. 3d 242, 252 (D. R.I. 2015).
[250] Adams v. Commissioner of Internal Revenue, 170 F.3d 173 (3d Cir. 1999).
[251] Id. at 179.

[252] Centers for Disease Control and Prevention, Vaccines and Preventable Diseases:
Chickenpox (Varicella), https://www.cdc.gov/vaccines/vpd/varicella/index.html (last
visited Dec. 6, 2020) (The chickenpox vaccine is about 90% effective at preventing
chickenpox. Two doses of MMR are about 97% effective at preventing measles; one
dose is about 93% effective.); Centers for Disease Control and Prevention, Vaccines and
Preventable Diseases: Measles Vaccination, https://www.cdc.gov/vaccines/vpd/measles/
index.html (last visited Dec. 6, 2020); Center for Disease Control and Prevention,
TByphoid Fever and Paratyphoid Fever: Vaccination, https://www.cdc.gov/typhoid-fever/
typhoid-vaccination.html?CDC_AA _refVal=https%3A%2F%2Fwww.cdc.gov%2Fvacc
ines%2Fvpd%2Ftyphoid%2Fpublic%2Findex.html (last visited Dec. 6, 2020) (Typhoid
vaccines are not 100% effective. The Yellow Fever vaccine provides effective immunity
within 10 days for 80-100% of people vaccinated, and within 30 days for more than 99%
of people vaccinated.); World Health Organization, https://www.who.int/news-room/fact-
sheets/detail/yellow-fever (last visited Dec. 6, 2020); Meningitis Research Foundation,
Meningococcal Group B (MenB) vaccine, https://www.meningitis.org/meningitis/
vaccine-information/meningococcal-group-b-vaccine (last visited Dec. 6, 2020) (Some
strains of the meningococcal vaccine vary between 83% and 94% effectiveness.).
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member, this number is impossible to determine. But statistically there are
members serving who are not immune to these diseases, yet they are allowed
to deploy and serve.

Three common vaccinations service members receive include
Typhoid,[253] Yellow Fever,[254] and Meningococcall255]. Arguably Typhoid
can be prevented by safe food and water preparation/precautions and frequent
hand washing; Yellow Fever can be prevented through mosquito bite avoid-
ance, since the disease is transmitted by mosquitos; and the meningococ-
cal virus, spread by contact with infected respiratory and throat secretions,
coughing, sneezing, or kissing, is routinely recommended for patients 11-18
years of age. Additionally, for those in other age groups, vaccination is
recommended if a person is at increased risk for the disease (people with
certain medical conditions or travelers to countries where the disease is
hyperendemic or epidemic).[256] Meningococcal disease can refer to any

[253] Centers for Disease Control and Prevention, Typhoid Fever and Paratyphoid
Fever: Symptoms & Treatment, https://www.cdc.gov/typhoid-fever/symptoms.html

(last visited Dec. 6, 2020) (People with typhoid fever usually have a sustained fever as
high as 103° to 104° F (39° to 40° C). They may also feel weak, or have stomach pains,
headache, or loss of appetite. In some cases, patients have a rash of flat, rose-colored
spots. Even if the symptoms seem to disappear, one may still be carrying Sa/monella
Typhi. If so, the illness could return, or the carrier could pass the disease to other people.).

[254] Centers for Disease Control and Prevention, Yellow Fever: Symptoms, Diagnosis,
& Treatment, https://www.cdc.gov/yellowfever/symptoms/index.html (last visited Dec
6, 2020) (The majority of people infected with yellow fever virus will either not have
symptoms, or have mild symptoms and completely recover. However, because there is a
risk of severe disease, all people who develop symptoms of yellow fever after traveling
to or living in an area at risk for the virus should see their healthcare provider. Some
people will develop yellow fever illness with initial symptoms including sudden onset of
fever, chills, severe headache, back pain, general body aches, nausea, vomiting, fatigue,
and weakness. Most people with the initial symptoms improve within one week. For
some people who recover, weakness and fatigue might last several months. Some people
who develop more severe forms of the disease, such as high fever, yellow skin, bleeding,
shock, and organ failure. Some yellow fever disease can be fatal. Among those who
develop severe disease, 30-60% die.).

[255] Centers for Disease Control and Preventions, Meningococcal Disease. Signs

and Symptoms, https://www.cdc.gov/meningococcal/about/symptoms.html (last visited
Dec. 6, 2020) (Symptoms of meningococcal disease can first appear as a flu-like illness
and rapidly worsen. The two most common types of meningococcal infections are
meningitis and septicemia. Both of these types of infections are very serious and can be
deadly in a matter of hours. The most common symptoms include fever, headache, and a
stiff neck. There are often additional symptoms, such as nausea, vomiting, sensitivity to
light, and confusion.).

[256] Centers for Disease Control and Preventions, Meningococcal Disease:
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illness caused by the type of bacteria called Neisseria meningitides, also
known as meningococcus.[257] These illnesses are often severe and can be
deadly. They include infections of the lining of the brain and spinal cord
(meningitis) and bloodstream infections (bacteremia or septicemia).[258] Neis-
seria meningitides is found worldwide, but is most common in sub-Saharan
Africa.[259] Keeping current with recommended vaccines is the best defense
against meningococcal disease, but getting plenty of rest and avoiding close
contact with those who are sick also helps.[260]

Accordingly, prophylactic measures can be considered as a less
restrictive means to vaccines for these diseases. These measures could reduce
the likelihood of contracting the disease. For example, two common deploy-
ment-driven vaccines service members receive are for Typhoid and Yellow
Fever. Typhoid can be prevented by avoiding risky food and drinks.[261] The
CDC warns “carefully selecting what you eat and drink when you travel is
important.”[262] This is because the “typhoid fever vaccines do not work
100% of the time, and there is no paratyphoid fever[263] vaccine.”[264] The
CDC website further advises the reader to buy bottled water or drink water
that has been boiled; eat foods that have been thoroughly cooked and still
hot and steaming; avoid raw vegetables and fruits that cannot be peeled;

Meningococcal Vaccination, https://www.cdc.gov/meningococcal/vaccine-info.html
(last visited Dec. 6, 2020).

[257] Centers for Disease Control and Preventions, Meningococcal Disease: Causes
& Transmission, https://www.cdc.gov/meningococcal/about/causes-transmission.html
(last visited Dec. 6, 2020).

[258] Centers for Disease Control and Preventions, Meningococcal Disease:
Meningococcal Disease, https://www.cdc.gov/meningococcal/ (last visited Dec. 6, 2020).

[259] Centers for Disease Control and Preventions, Meningococcal Disease: Risk
Factors, https://www.cdc.gov/meningococcal/about/risk-factors.html (last visited
Dec. 6, 2020).

[260] Centers for Disease Control and Preventions, Meningococcal Disease: Prevention,
https://www.cdc.gov/meningococcal/about/prevention.html (last visited Dec. 6, 2020).

[261] Centers for Disease Control and Preventions, Typhoid Fever and Paratyphoid
Fever: Prevention, https://www.cdc.gov/typhoid-fever/prevention.html (last visited
Dec. 6, 2020).

[262] Id.

[263] Id. See also Centers for Disease Control and Prevention, Typhoid Fever and
Paratyphoid Fever, https://www.cdc.gov/typhoid-fever/sources.html (last visited Dec. 6,
2020) (Paratyphoid fever is a life-threatening illness caused by the bacterium Salmonella
Paratyphi. Paratyphoid fever is not common in the United States, Canada, Western
Europe, Australia, or Japan, but it is common in many other countries.).

[264] Typhoid Fever and Paratyphoid Fever: Prevention, supra note 261.
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avoid foods from street vendors; and wash hands with soap.[265] Similarly
Yellow Fever can be prevented with insect repellent, wearing proper clothing
to reduce mosquito bites, and staying in accommodations with screened or
air-conditioned rooms, particularly during peak biting times.[266]

Herd immunity could also make the use of prophylactic measures as
a less restrictive means more feasible. When other military members around
are immunized, it reduces the likelihood that unvaccinated members will
contract the disease. Said another way, if enough of the herd is vaccinated,
the likelihood of an applicant contracting the disease is greatly diminished.
For some diseases, this may have minimal impact. Military members do
sometimes become ill and generally are encouraged not to report to work
when that occurs. When this happens, the mission continues. The jets still fly.

However, relying on herd immunity has significant detriments. Ini-
tially, it assumes most if not all of the personnel at any given installation
or deployment are vaccinated. Moreover, herd immunity also requires a
sufficient number of the population — not just the military members —
to have received the vaccinations. Relying on herd immunity also fails to
consider others who have a medical reason why they cannot be vaccinated.
Any unvaccinated members make it more likely others will be exposed to
the disease, though to a statistically small degree.[267] The Air Force has a
compelling interest in protecting these members as well. The argument also
ignores the scenario of the applicant contracting the disease while deployed.

One could argue, therefore, the government has a stronger compelling
interest in ensuring everyone else is vaccinated against the flu to increase the
herd’s immunity and to protect those who have a medical reason not to receive
the vaccine. Admittedly, not all 3,700 Airmen with exceptions are located on
the same installation. Commanders can ask the medical community on their
installation how many people in the unit or on the base have an exception
and request a risk analysis from the medical providers to the applicant and

[265] Id.

[266] Centers for Disease Control and Prevention, Yellow Fever: Prevention,
https://www.cdc.gov/yellowfever/prevention/index.html (last visited Dec. 6, 2020).
[267] As demonstrated below, on June 4, 2019, there were 3,718 Regular Air Force
Airmen with immunization exemptions for medical reasons, 3,644 of which are due to
pregnancy. The odds that one of these 3,644 would encounter the applicant out of the
320,083 Regular Air Force Airmen then serving is small.
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the unit. This can help inform the commander’s recommendation as well as
the MAJCOM/CC in making the ultimate decision.

Notably, relying on prophylactic measures could lead to poor out-
comes. Despite a member’s best efforts, he or she could still become ill and
unable to perform the mission. The illness would be an additional strain on
the other deployed members. Moreover, the medical facilities down range
may be less able to treat these diseases, which would necessitate medical
evacuation out of theatre. All of these efforts divert assets that could be used
elsewhere for other medical emergencies.

3. Temporary Exemption Subject to Review when Circumstances Change

Another possible less restrictive means could be to simply grant
a temporary exemption until the Airman deploys, changes stations or the
Airman’s contract expires. As noted above, the Air Force does not check
to ensure each vaccinated Airman actually develops the immunity to the
diseases. Accordingly, an Airman with a religious exemption to a vaccine
is similarly situated to any Airmen who did not develop an immunization.
Perhaps this is a tolerable risk to merit a temporary exemption, until his or
her contract expires for enlisted members, or until the applicant is tasked to
deploy. The Airman could then reapply for an exemption for the command
to reconsider when his or her situation changes, i.e., a deployment tasking,
contract expires, or permanent change of station.

One person’s absence does have an impact on the tempo of the unit,
but the same is true when a member takes leave, becomes injured in a vehicle
accident, or goes to a temporary duty training course at another installation.
The military is used to these short-term vacancies and is able to adapt.
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Other exceptions to the Air Force’s immunization policy highlight
that there are less restrictive means to accommodate an Airman’s objection
to vaccines for religious reasons. AFI 48-110_IP provides several catego-
ries of exemptions to immunizations: medical exemptions,[268] assignment
reasons,[269] religious reasons, and “other exemption categories.”[270] Within
the Air Force, there are likely thousands of people who have received exemp-
tions of one kind or another for immunizations. The Defense Health Agency,
Solution Delivery Division, Chief Information Officer provided the following
data regarding immunization exemptions in the Air Force[271]:

[268] AFI 48-110 IP, q 2-6.a.

[269] AFI48-110 IP, 9 2-6.b(1) (“Within 180 days before separation or retirement,
Service personnel may be exempt from deployment (mobility) immunizations, if one

of the following conditions are met: (a) They are not currently assigned, deployed, or
scheduled to perform duties in a geographical area where an immunization is located.
(b) The commander has not directed immunization because of overriding mission
requirements. Personnel who meet separation or retirement requirements and desire an
immunization exemption must identify themselves to their commander. The member
must have approved retirement or separation orders. Active duty personnel continuing
duty in the reserve component are not exempted on this basis.”); see also AFI 48-110 IP,
9 2-6.b(2) (“Thirty days or fewer of service remaining. Applies to civilian employees and
contractor personnel who will leave a permanent (other than OCONUS deployments)
assignment subject to immunization within 30 days or fewer.”).

[270] AFI 48-110 IP, q 2-6(d).

[271] Email from Rebecca Hall, ASIMS Project Manager, Solution Delivery Division,
Defense Health Agency, Solution Delivery Division, Chief Information Officer/Deputy
Assistant Director, Information Operations, to Lt Col Chris Baker, Air Staff Counsel,
Administrative Law Division (June 4, 2019, 11:00 EDT) (on file with author). This data
is based on the number of Air Force personnel who have documented exemptions to

all immunizations. The data source is the ASIMS immunization module as of June 4,
2019. In accordance with AFI 48-110_IP, religious exemptions should be documented
as “administrative (refusal).” However, according to the Def. Health Agency, these
exemptions could have been mislabeled as “administrative (missing)” or “administrative
(temporary).”
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Figure 2. Air Force Immunization Exemptions by Type
(Total Number of Air Force Personnel = 320,083)

Immunization Exemption Type Total Number

Medical (permanent) 2
Medical (temporary) 1
Administrative (permanent change of station) 6
Administrative (temporary) 1
Administrative (separations/retirement) 55
Administrative (deceased) 5
Administrative (data missing) 4
Assignment availability code 81(272] 3,644
Total Immunization Exemptions 3,718

The data shows roughly 2% of the Regular Air Force has received an
immunization exemption. Even when excluding exemptions for pregnancy,
still 1% of Airmen in the Regular Air Force receive exemptions. As discussed,
AFI 48-110_IP states, “For the Air Force, permanent [vaccination] exemp-
tions for religious reasons are not granted ....”[273]1 The AFI does not contain
such conclusive language for the other services, and DoDI 1300.17 contains
no similar prohibitive language. But Table C-2 of the AFI states administrative
exemptions for religious reasons are “indefinite and revocable.”[274] Based
on this language, a MAJCOM/CC could grant an exemption request for
multiple or all vaccine requirements until the member is tasked to deploy.
Most religious accommodation requests for beards are granted; but should the
member be tasked to deploy to an environment with a chemical, biological,
radiological, or nuclear threat, the accommodation will be reevaluated and
the member will likely be required to shave during the deployment. A similar
less restrictive means could be pursued for vaccination requests for members
who are likely to be tasked to deploy in the near future.

[272] Assignment availability code 81 refers to members who are pregnant. U.S.
DEpP’T oF AR FORCE, INSTR. 36-2110, ToTAL FORCE ASSIGNMENTS, Table 2.1 Assignment
Availability Codes (July 28, 2020).

[273] AFI148-110 IP, §2.6.b(3)(a)(1).
[274] Id. at Appendix C, Table C-2.
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A vaccine exemption for any reason creates the same risk for unim-
munized Airmen as does a vaccine exemption for religious accommodation.
Since the Air Force accommodates exemptions for non-religious reasons,
it is difficult to argue the Air Force cannot accommodate exemptions for
religious reasons, or to claim there are no less restrictive means to accom-
modate religious requests. The answer may be the majority of the exemptions
are due to pregnancy, which is a temporary condition. The next highest
category of exemptions in 2019 was for those pending separation — again, a
temporary condition. But the AFI does not define “temporary,” which could
mean months, as is the case for pregnancy, or weeks or years, depending on
the needs of the Air Force. Any temporary accommodation, even extended
until the member separates, could be a less restrictive means to further the
Air Force’s compelling interest.

If the applicant has not actually been tasked to deploy, there would
be no immediate need for him or her to be vaccinated for deployment-related
vaccinations. While in the continental United States, the risk for exposure to
diseases like yellow fever, typhoid, and meningococcal virus is low. Accord-
ingly, tours in the continental United States undercuts the government’s
compelling interest. Obviously, the government’s compelling interest is
stronger for members assigned to a unit in which he or she needs to be
prepared for any deployment directive that could include mere hours to
deploy. Yet commanders may have a compelling interest for all members to
be vaccinated, even those on tours in the continental United States and not
assigned to short deployment units. Not all communicable diseases manifest
symptoms immediately, and the affected individual might be infected with
or be carrying the disease without showing symptoms. Accordingly, the
assertion that command could grant a temporary exemption until the member
is tasked to deploy rests on an invalid assumption that there will always be
adequate lead time to secure a vaccine and disseminate it to non-vaccinated
members in cases of emergency.

4. Reassignment

It is important for commanders and advisors to keep in mind it is
whether the Air Force, not the Airman’s unit, is using the least restrictive
means. Where a temporary exemption is not available, reassignment may
be a less restrictive means to accommodate a religious belief. Deployability
and lethality are not necessarily synonyms. While an Airman may not be
able to serve in a current role, there may be other assignments and locations
where the Airman can still serve. While this may be an expensive option,
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expense alone does not mean it is an unavailable less restrictive means.[275]
The Air Force includes a variety of supporting agencies to assist commanders
to determine whether there are funds for training or billets for permanent
changes of station or assignment. The fact that it might cost thousands of
dollars or be inconvenient to accommodate a request does not mean there
are no less restrictive means.

Additionally, not every member of the Air Force is an operator. But
unless an Airman serves in a non-deployable billet, each Airman needs to be
ready to deploy. From an Air Force enterprise standpoint, readiness includes
ensuring all immunizations are current.[276] If the requestor is an operator,
and the geographic combatant commanders are unwilling to permit Airmen
to enter their respective Area of Responsibility (AOR) without the required
vaccinations, the Air Force should determine if any other AFSC will accept
the Airman. If so, the applicant should be retained and permitted to serve in
that capacity.

There are other viable alternatives that could achieve the goal of
ensuring the health of everyone who deploys on short notice to areas where
such diseases are prevalent. One MAJCOM might not be willing to accept the
risk of sending an applicant to a deployed location due to his or her religious
objection to vaccines, but there are likely some training missions within the
continental United States or staff positions for which deployment-related
vaccinations would be unnecessary.

There are Airmen in the Regular Air Force who are not worldwide
qualified to deploy, yet are not administratively separated. While the Air Force
has a compelling interest in ensuring a ready force, it also has a compelling
need to address its accession and retention issues. There is the potential to
re-classify or cross-flow an applicant to another career field.

[275] See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 730 (2014) (“We do

not doubt that cost may be an important factor in the least-restrictive means analysis,

but both RFRA and its sister statute, RLUIPA, may in some circumstances require the
Government to expend additional funds to accommodate citizens’ religious beliefs.”).
See also memorandum from the Office of the Attorney General, Federal Law Protections
for Religious Liberty, 15 (Oct. 6,2017).

[276] U.S. Dep’T OF AIR FORCE, INSTR. 10-250, INDIVIDUAL MEDICAL READINESS, 4 2.1.3
(July 22, 2020).
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Accommodating an exemption request for one vaccine, such as the
flu vaccine, will have a smaller impact on unit readiness and health than a
requestor seeking accommodations for multiple vaccines or to all vaccines.
If the member is requesting accommodation to multiple or all vaccines, the
analysis will change. Generally, members who are not tasked to deploy or
are not assigned overseas will have fewer vaccination requirements, so even
if a member requests an accommodation to all vaccinations, the impact will
be smaller for some Airmen than for others. The command must analyze
how frequently the member deploys. If the member currently works in a
non-deployable billet (for instance, test pilots, missiliers or security forces
members who guard the missile fields), a less restrictive means analysis will
be similar to a request for an exemption from one vaccine.[277] If the member
will be tasked to deploy, or is assigned to an Air Force Specialty Code (AFSC)
that deploys often or frequently and with little notice, the command will
have to determine whether a temporary accommodation would be the least
restrictive means to further the Air Force’s compelling interest in readiness
and health of the unit.

Take, for instance, a member of a stateside security forces squadron.
These Airmen are responsible for providing security to an installation. They
also act as force providers for combatant commanders. It is a career field that
deploys frequently. Accordingly, it is important for these Airmen to maintain
a state of readiness to deploy. If the lack of an immunization renders an
Airman unable to deploy, the commander arguably cannot fully utilize this
Airman. However, certain strategic weapon systems cannot be deployed to
a forward-deployed area of operations; specifically, nuclear missiles. The
security forces members who guard these missile fields do not forward deploy.
Therefore, while a security forces member might not be able to serve in
Southwest Asia, he or she could serve at Malmstrom Air Force Base, Montana

[277] It is also worth noting that some weapon systems have the capability to project
power from the United States without ever landing the aircraft on foreign soil. For
instance, the B-2 Spirit has an unrefueled range of approximately 6,000 nautical miles.
During Operation Allied Force, it flew nonstop to Kosovo from Whiteman Air Force
Base, Missouri, to Kosovo, and back. See U.S. Air Force, B-2 Spirit (Dec. 16, 2015)
https://www.af.mil/About-Us/Fact-Sheets/Display/Article/104482/b-2-spirit/. The B-1B
Lancer similarly flew from Ellsworth Air Force Base, South Dakota, to Libya, and back
during the NATO-led campaign against Moammar Gadhafi. See Nick Penzenstadler, Air
Force releases details of 24-hour Libya mission from Ellsworth, Rapip CITY JOURNAL
(Aug. 8, 2011) https://rapidcityjournal.com/news/local/communities/ellsworth/air-force-
releases-details-0f%e2%80%94hour-libya-mission-from/article 830adcec-bf15-11e0-
8f60-001cc4c002¢0.html (last updated Nov. 8, 2011). However, although these long-
range capabilities exist, the weapons do also forward deploy to foreign countries.
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guarding nuclear missiles. This Airman would not be stranded in one state for
the rest of her career, as there are two other locations (F.E. Warren Air Force
Base, Wyoming, and Minot Air Force Base, North Dakota) responsible for
this leg of the nuclear triad. F.E. Warren Air Force Base is also home to 20th
Air Force, the numbered Air Force responsible for oversight of the nuclear
missile wings. This Airman could therefore also experience breadth and
depth of experience throughout her career and still contribute directly to the
lethality of the Air Force — without ever receiving a vaccination.

One might think a pilot is a career field for which an Airman must
receive all applicable vaccinations. In most situations, this is true. Many
pilots deploy to remote locations with little notice, suggesting all pilots must
be required to be immunized. However, there are a number of flying training
wings in the Air Force, some of which employ first assignment instruc-
tor pilots (FAIPs) — pilots who train new pilots, without the benefit of an
operational assignment first. The Air Force need not lower its standards for
FAIPs to permit a pilot seeking an accommodation to fill such an assignment
if he or she is not qualified. But if qualified, such an assignment provides
an opportunity to employ the applicant. As well, there are also test pilots at
Edwards Air Force Base, California. Similar to security forces members at the
missile fields of the northern tier, these pilots do not deploy. Both instructor
pilots and test pilots are essential to Air Force operations. If a large-scale
conflict were to occur, the Air Force would continue to need pilots to fill
both categories. It would therefore increase lethality by permitting someone
who can still fly, but cannot deploy, to remain in the United States to perform
these vital missions. Additionally, consider cyber warfare professionals who
can employ their weapons from anywhere in the world. Their lethality is not
decreased simply because they have not received a vaccination.

It may not appear fair that most Airmen will be required to deploy to
dangerous locations, while Airmen with exemptions can stay home with their
families. While true from a very myopic standpoint, such an argument ignores
many realities of the assignment and deployment systems. Not all deployed
locations are dangerous. Some Airmen are tasked to deploy to MacDill Air
Force Base in Tampa, Florida, to support United States Central Command.
Others are tasked to Joint Task Force-Guantanamo, in Guantanamo Bay,
Cuba. Even for those who deploy outside the United States, not all deploy-
ments are as harsh as others. Some deployed locations have swimming pools
and permit those assigned to consume alcohol. Some Airmen are fortunate
enough to be deployed to such locations. Others are tasked to deploy to more
austere locations such as Iraq and Afghanistan and spend their whole time in
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harm’s way. Some Airmen are able to secure several consecutive assignments
to billets that are not coded to deploy.

Frankly, under some world conditions, it is possible for one person
in a certain career field to deploy multiple times over a 20-year career, while
someone else in the same career field might only deploy once, if at all. Simi-
larly, sometimes people who deploy frequently are rewarded with promotions.
Sometimes those who do not deploy as regularly are selected for promotion
over those with deployments under their belts. Given enough time, one can
find a lack of fairness in most aspects of the military. This should not stop the
Air Force from accommodating a religious accommodation when it has the
means to do so. But world conditions can and will change, whether that means
a change in operations tempo, changes in the types of conflict in which the
country engages, or changes in the types of diseases Airmen will encounter.

For an enlisted member assigned to an AFSC that does not deploy
frequently or with little notice, a temporary accommodation request could
be granted up to the expiration of the member’s term of service. The military
currently allows enlisted members who request and receive conscientious
objector designation to serve in non-combat duties for the remainder of their
respective terms of service, and are then ineligible for voluntary enlistment,
reenlistment, or extension or amendment of the current enlistment.[278] This
is a policy option available to the Air Force.

If the member is assigned to an AFSC that deploys frequently and with
little notice, it is impractical to wait until the member is tasked to deploy to
administer the required vaccines, as it is possible the base would not have an
adequate supply on hand, or the vaccines might be of a nature that the member
must take a series of shots, such as the anthrax vaccine.[279] In these cases,
if the Combatant Commander of the AOR to which the member is tasked
to deploy is unwilling to accept the risk of having an unvaccinated mem-

[278] U.S. DEpP’T oF DEF., INsTR. 1300.06, Conscientious OBIECTORS, Figure 3 (July 12,
2017); see also U.S. DEP’T OF AIR FORCE, INSTR. 36-3204, PROCEDURES FOR APPLYING AS A
ConscIENTIOUS OBIJECTOR, § 6.2.2 (Apr. 6, 2017). The same paragraph states noncombatant
duty will only be performed for the “remainder of the furthest [Active Duty Service
Commitment] date at the time the [conscientious objector] application is submitted (for
officers).” Id.

[279] Centers for Disease Control and Prevention, Anthrax: Prevention, https://www.cdc.
gov/anthrax/medical-care/prevention.html (last visited Dec. 6, 2020) (According to the
CDC, to build up protection against anthrax, members of the military “should get 5 shots
of anthrax vaccine over 18 months. To stay protected, they should get annual boosters.”).
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ber enter the AOR, there are no less restrictive means to accommodate the
member’s request unless the member is willing to perform a non-deployable
role in the unit or is willing to transfer to another AFSC and that functional
community is willing to accept a member who is unable to deploy into its
career field. Not all AFSCs deploy, and those that do deploy do not deploy
with the same frequency. Although one MAJCOM/CC might not be able to
accommodate a member’s request for exemption from all vaccines, the Air
Force might be able to accommodate the request through an AFSC change.
Then, as discussed above, the Airman could be permitted to serve until the
expiration of the term of service, or the request could be reevaluated when
the member’s expiration of the term of service is approaching.

If another career field is unwilling to accept the Airman into the
AFSC, courts should not require the Air Force to retain this member until
she or he becomes eligible for retirement. If such a determination is made,
commanders should be able to treat applicants in the same manner as con-
scientious objectors: if the member is enlisted, she or he should be permitted
to continue serving until the expiration of the term of enlistment, at which
time the Airman should not be permitted to reenlist and will be discharged
with an honorable service characterization. Officers should be permitted
to serve through the end of their active duty service commitments. Courts
should not direct the military departments to retain members it cannot use.
If the Air Force determines there are no AFSCs which can use this Airman,
courts must grant deference to these decisions, for it is beyond judicial ken
to determine whether a member meets the requirements for service in a
particular career field.

5. Vaccines without Objectionable Ingredients

Another less restrictive means could be for the Air Force to secure
vaccines that do not have objectionable ingredients. Perhaps an Airman might
have a religious objection to the flu vaccine the military uses because of
the material used to make the vaccine. Having alternative vaccines without
the objectionable ingredient would satisfy the Air Force’s interest in a vac-
cinated force while also accommodating the Airman’s religious objection to
ingesting specific ingredients. Unfortunately, due to how costly it can be for
manufacturers to produce vaccines, this option will only be feasible for a small
number of vaccines. If only one vaccine is produced, another accommodation
could be to provide a pass to the requestor for this particular flu season, but
to direct the member to take prophylactic measures such as frequent hand
washing and/or use of hand sanitizer. If the member works in a confined
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work space (for instance, missiliers or remotely piloted aircraft operators),
it might be prudent to require the member to wear a surgical mask during
the flu season, assuming the military would require other exempt Airmen
working in the same career fields to take the same measures.

F. COVID-19

Pandemics are different than regional diseases that can reasonably
only be contracted if the member forward deploys. On February 11, 2020,
the World Health Organization announced an official name for the disease
causing the 2019 novel coronavirus outbreak, first identified in Wuhan,
China.[280] The new name of the disease was coronavirus disease 2019,
abbreviated as COVID-19.1281] As the virus began to spread across the globe,
the World Health Organization first declared it a public health emergency of
international concern on January 20, 2020, and then declared the disease a
global pandemic on March 11, 2020.[282] The disease spreads mainly through
person-to-person contact, primarily between people who are in close contact
with one another (within about six feet).[283] It transfers through respiratory
droplets produced when an infected person coughs, sneezes, or talks.[284]
These droplets can land in the mouths or noses of people who are nearby
or possibly be inhaled into the lungs, and studies suggest COVID-19 may
be spread by people who are not showing symptoms.[285] Symptoms may
appear two to fourteen days after exposure to the virus, and include fever or
chills, cough, shortness of breath or difficulty breathing, fatigue, muscle or
body aches, headache, new loss of taste or smell, sore throat, congestion or
runny nose, nausea or vomiting, and diarrhea.[286]

[280] Centers for Disease Control and Prevention, Coronavirus Disease, https://www.
cdc.gov/coronavirus/2019-ncov/faq.html#Coronavirus-Disease-2019-Basics (last visited
Dec. 2, 2020).

[281] Id.

[282] World Health Organization, Rolling updates on coronavirus disease (COVID-19),

https://www.who.int/emergencies/diseases/novel-coronavirus-2019/events-as-they-
happen (last visited July 31, 2020).

[283] Centers for Disease Control and Prevention, Coronavirus Disease. Protect Yourself,
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html
(last visited Nov. 27, 2020).

[284] Id.
[285] Id.

[286] Centers for Disease Control and Prevention, Coronavirus Disease: Symptoms,
https://www.cdc.gov/coronavirus/2019-ncov/symptoms-testing/symptoms.html
(last visited Dec. 30, 2020).
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This mode of transmission and latent manifestation makes the disease
particularly difficult to prevent. As of the writing of this article, several
vaccines are in the development process. During the pandemic, the CDC
has recommended several prophylactic measures. People should wash their
hands with soap and water for at least 20 seconds, especially after being in
a public place, or after blowing one’s nose, coughing, or sneezing.[287] If
soap and water are not readily available, people should use a hand sanitizer
containing at least 60% alcohol, and cover all surfaces of the hands and rub
them together until they feel dry.[288] People should also avoid touching their
eyes, nose, and mouth with unwashed hands.[289] Additionally, people should
avoid close contact with those who are sick, staying at least six feet from
them.[290] Further, people should distance themselves from people outside of
their home by staying at least six feet from others, avoid gathering in groups,
stay out of crowded places, and avoid mass gatherings.[291] Recommended
measures also include covering one’s mouth and nose when coughing or
sneezing, cleaning and disinfecting frequently touched surfaces on a daily
basis, and monitoring for symptoms.[292]

As vaccines continue to be produced and distributed, it is very likely
the military will eventually direct all military members to receive a vaccine.
Like other vaccines, a service member may request an accommodation to
refuse the vaccine based on religious grounds. Such a request, should it
arise, highlights the fact-based analysis needed for determining whether less
restrictive means are available.

Once infected, if the person had symptoms, the CDC provides it is
safe to be around others after three days with no fever and symptoms have
improved, and ten days have elapsed since symptoms first appeared.[293] If
the patient tested positive but had no symptoms, and continues to have no

[287] See Coronavirus Disease: Protect Yourself, supra note 283.
[288] Id.
[289] Id.
[290] Id.
[291] Id.
[292] Id.

[293] Centers for Disease Control and Prevention, Coronavirus Disease: When You Can
be Around Others, https://www.cdc.gov/coronavirus/2019-ncov/if-you-are-sick/end-
home-isolation.html (last visited Dec. 1, 2020).
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symptoms, they are safe to be around others after ten days have passed since
testing positive.[294]

An Airman seeking an exemption could argue current hygiene and
prophylactic measures are sufficient, including physical distancing, telework,
increased hand washing, wearing face masks, and disinfecting surfaces.
There are many considerations involved in determining whether less restric-
tive means are available. The medical community would have to provide
information on the efficacy of the vaccine compared with these measures.
For instance, wearing a cloth face covering provides some protection from
the disease,[295] but an N-95 mask may be more effective (although these
masks are not as readily available and are generally intended for healthcare
workers). However, it is unlikely either method would provide the same level
of protection as the vaccines.[296]

Complacency presents a related concern, as there is no guarantee the
applicant will always remember to wash his or her hands or wear a mask. The
Airman’s job also presents a significant consideration. While many military
members have been teleworking during the pandemic, not all members are
able to do so, such as pilots, defenders, or jobs requiring interacting with
customers. While telework appears to have been an effective, temporary
measure to help reduce and slow the spread of the disease, it is simply not
practical for a military member to telework indefinitely or permanently.
Lastly, whether the Airman will be deploying is another consideration given
the efficacy of less restrictive means in maintaining readiness.

Accordingly, less restrictive means could include similar measures to
those currently used to slow and prevent the spread of COVID-19. Airmen
could be restricted to the base, directed to quarantine, required to socially-

[294] Id.

[295] Centers for Disease Control and Prevention, Coronavirus Disease: How to Select
Masks, https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/about-face-
coverings.html (last visited Nov. 27, 2020).

[296] Clinical trials indicated the Pfizer vaccine was 95% effective, and the Moderna
vaccine was 94.1% effective, at preventing laboratory-confirmed COVID-19 illness
in people without previous infection. See Centers for Disease Control and Prevention,
Information about the Pfizer-BioNTech COVID-19 Vaccine, https://www.cdc.gov/
coronavirus/2019-ncov/vaccines/different-vaccines/Pfizer-BioNTech.html (last visited
Jan. 6, 2021); Centers for Disease Control and Prevention, Information about the
Moderna COVID-19 Vaccine, https://www.cdc.gov/coronavirus/2019-ncov/vaccines/
different-vaccines/Moderna.html (last visited Jan. 6, 2021).
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distance themselves from others, and to maintain hygiene and prophylactic
measures. While such measures may be effective for some Airmen, it will
not be effective for others. An Airman on a base that can telework may be
able to sufficiently socially distance, maintain hygiene and prophylactic
measures and quarantine as needed. Others, such as deployers, may not be
able to quarantine for two weeks prior to deploying or arriving at the deployed
location without compromising the deployment.

With pandemics such as COVID-19, the fact that it is easy to spread
and slow to identify weighs against these less restrictive means which might
be available for maladies such as the flu, yellow fever, or malaria. Without
a vaccination, it appears avoiding others is likely the most effective means
of avoiding the disease. Teleworking has provided short-term measures
to reduce risk, but once a vaccine is available the Air Force needs to be
able to get back to normal operations. Once a vaccine is readily available,
it is very likely indefinite or permanent cloistering of Airmen who do not
want to be immunized is unfeasible for an organization designed to prevent
conflict or project power when conflict cannot be prevented. If the Air Force
determines it cannot permanently or indefinitely accommodate exemptions
to the immunization requirement for COVID-19, the courts need to defer
to the Air Force’s judgement and not direct the Service to maintain such a
posture indefinitely.

IV. A ProroseD NEw PROCEDURAL APPROACH
A. Over Your Dead Body: Getting the Steps Right

The current approach to accommodation requests provides no con-
sistent guidance to the field. As demonstrated above, there are not many
“administrative” reasons for vaccination exemptions. The situation does
not arise frequently, although it likely will become more prevalent once the
COVID-19 vaccine is widely available. This begs the question why a little
used process needs to be changed. Given the preeminent importance of the
Free Exercise Clause and the Air Force’s need to complete its mission, it is
essential to standardize processes and provide more clarity to commanders
and the field for how to address these challenging situations. While all First
Amendment requests must be analyzed on their own merits on a case-by-case
basis, the manner in which they are analyzed must be consistent across the
field. The process must start with a request. For a visual representation of
the proposed process, see Figure 3.
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Figure 3. Proposed Religious Accommodation Request Process
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Under the proposed process, the applicant must first submit a request
in writing to her commander. In her request, she must explain what she is
requesting and provide the following four pieces of information: (1) She
must explain whether the request is temporary or permanent. (2) She must
list the vaccinations for which she is requesting an accommodation. (3) She
must also list the religious basis for the request. (4) She must explain the
prophylactic measures she will use to mitigate the likelihood of infection.
A commander will return any request that is missing any one of the four
categories above. The commander must counsel the applicant that noncompli-
ance with immunization requirements may adversely impact deployability,

assignment, or international travel.
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If the applicant still wants to proceed with her request, she must
report to her health care provider. The health care provider will counsel
the applicant. The physician should ensure that the applicant is making an
informed decision and should address, at a minimum, specific information
about the diseases concerned; specific vaccine information including product
constituents, benefits, and risks; and potential risks of infection incurred by
unimmunized individuals. The health care provider must provide the same
facts to the unit commander to assist in making a recommendation.

After meeting with the health care provider, the applicant must meet
with a military chaplain. Most requests will likely arise from applicants
assigned to operational units. Most military chaplains assigned to Air Force
installations are junior officers, many of whom are new to the Air Force
Chaplain’s Corps. These chaplains might not have the breadth and depth of
experience to perform an adequate inspection into the applicant’s request.
The Air Force Chaplain’s Corps should consider identifying a cadre of more
seasoned and experienced chaplains to receive specific training to address
these requests and thereafter be on call to assist base chaplains with analyzing
requests. The Air Force Chaplain’s School and the Air Force Judge Advocate
General’s School are both located on Maxwell Air Force Base in Montgomery,
Alabama. This co-location provides the perfect opportunity for synergy in
developing expertise for both chaplains and judge advocates.

Neither the DoDI nor the AFI provide guidance on how the chaplain
gathers or provides input to the commander. In fact, the AFI does not even
require the chaplain to interview the applicant. The Air Force Chaplain’s
Corps must implement guidance to chaplains on how to process a request.
Most requests will originate at the installation level, and most chaplains
assigned at the installation level are new to the military. A directive pub-
lication, such as an Air Force Instruction or Air Force Manual, should be
published outlining new procedures.

There are a number of procedures that must be implemented to ensure
chaplains produce a memorandum that will assist all reviewing authorities.
First, there must be a requirement (rather than a suggestion or implication)
for the applicant to meet with a chaplain after making the request and before
the commander makes a recommendation. The meeting must be guided in
such a way that the resulting recommendation is not just a rubber stamp,
be it over the applicant’s assertions or of the chaplain’s own predetermined
notions of what constitutes a religious belief.
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Second, in such a meeting, it is essential for the applicant to waive
confidentiality to discuss the request with a chaplain. Accordingly, a confi-
dentiality waiver would therefor accompany the application.

Third, the chaplain would incorporate the Meyers criteria into his or
her review of the request. It is possible, as in Meyers, the applicant could
satisfy some of the criteria yet his or her objection still be found not to be
based in religion. Similarly, it is possible most of the criteria would not be
satisfied, yet the objection could be found to be based in religion.[297] It
should not be enough that the applicant’s morale would improve if she or he
were to receive the requested accommodation. Rather, the chaplains should
ultimately determine how a denial of this request would affect the applicant’s
relationship with the Divine.

Finally, there must be a requirement for the chaplain to provide a
memorandum enumerating which Meyers factors are present, along with a
determination of whether the request is based on a religious belief, in order

[297] See, e.g., Roseborough v. Scott, 875 P.2d 1160 (Okla. Civ. App. 1994) (Genuine
issues of material fact as to the sincerity of an inmate’s religious beliefs precluded
summary judgment in favor of a prison warden in the inmate’s claim that his First
Amendment rights were violated by the warden’s denial of the inmate’s request for an
exemption from the prison’s grooming policy on facial hair and hair length based on

the inmate’s taking of the Nazarite vow, a recognized tenet of Judaism. In his essay
supporting his application for an exemption, the inmate did not expressly declare any
religion, but professed belief in God. The exemption was denied based on findings that
the inmate’s request was for a personal preference and of a secular nature, and the inmate
did not meet the requirements of the grooming code dealing with “sincerity.” Noting the
sincerity of the inmate’s religious belief is a question of fact, subject to judicial scrutiny
for reasonableness, the court stated that a religious belief which is not sincerely held, or
a belief which is purely secular, does not require the prison to consider accommodation
of the inmate. While the record was replete with conclusive statements that the inmate’s
request for religious exemption was insincere, the court found that the record did

not support that conclusion. The inmate’s only statement in the record was his essay
accompanying the application for exemption, which essentially contained background on
the Nazarite vow and was, at most, neutral on the question of sincerity, stated the court.
The warden contended that the inmate claimed to be a Christian who believed in the
Nazarite vow, but that the Nazarite vow was considered a tenet of Judaism. Additionally,
the warden asserted that the inmate had not taken the Nazarite vow, and had stated to the
exemption committee that the only way he would be allowed facial hair was through a
religious exemption. Though these assertions would be relevant to the question of the
inmate’s sincerity, the court stated that they were not supported by the record. Inasmuch
as the question of sincerity remained a genuine issue of material fact which had to be
resolved after sufficient factual development, the court ruled that summary judgment was
not proper.)
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to help the approval authority make an informed decision. This determination
and use of the Meyers factors must not be confused with a religious “test.”[298]
A military member can continue to serve if the religious accommodation
request is denied. Since an accommodation to the immunization requirements
will limit how the Air Force can utilize the applicant, and since serving in
the military is not a constitutional right,[299] the Air Force needs specific
and articulable factors to consider when determining whether and how to
accommodate such a request. The commander will have the discretion to
ask the chaplain to also explore the sincerity of the request. For instance, if
the applicant states only the Divine can ensure her health, but takes multiple
multi-vitamins each day and uses pain relievers or cold medicine when feel-
ing ill, those facts might undermine the professed sincerity in the proffered
belief. Likewise, the commander may ask the first sergeant or appoint an
investigating officer to interview the applicant’s friends and co-workers to
see if she made any statements that contradict her proffered belief (e.g., did
she tell her friends she would do anything to avoid getting a shot?).

The commander would then provide the written request, input from
the health care provider, and the chaplain’s recommendation to the servicing
legal office for a legal review. The legal review must analyze the request under
the RFRA. The servicing legal office provides the written legal review to the
commander, who makes a written recommendation. The wing commander
will also provide a written recommendation but has no authority to grant or
deny the request.

The approving authority must be moved from the MAJCOM to the
Numbered Air Force (NAF) Commander (either a two- or three-star general
officer). This will ensure a faster determination for the applicant. Moreover,
the NAF Commander is charged with ensuring the readiness of assigned
forces.[300] The NAF Commander’s servicing legal office must provide a legal
review. If the NAF Commander grants the request, she signs a memorandum
stating the request is granted and explains any limitations to the accom-
modation. The memorandum includes a provision advising the applicant
the religious exemptions may be revoked if the applicant and/or unit are at
imminent risk of exposure to a disease for which an immunization is avail-

[298] The Constitution prohibits any religious test as a requirement for any office or
public trust under the United States. U.S. CONST., art. VI, cl. 3.

[299] See Brown v. Gamage, 377 F.2d 154, 155 (D.C. Cir. 1967).

[300] U.S Dep’t oF AIR FOrCE, INSTR. 38-101, MANPOWER AND ORGANIZATION, 9 26.2
(Aug. 28, 2019).
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able as determined by the servicing medical unit. This memorandum is then
placed in the applicant’s medical records and personnel file.

If the NAF Commander denies the request, the applicant may appeal
to the MAJCOM commander, rather than the Air Force Surgeon General
(SG). A determination of whether an applicant is ready and able to perform
the mission is one for the commander, based on advice from subject matter
experts such as the SG. One may argue since this is a medical issue, the SG
should remain as the final appeal authority. By law, the SG is not a com-
mander; rather, he or she is an advisor to the Secretary of the Air Force and
Chief of Staff of the Air Force on health and medical matters, and serves as the
chief medical advisor of the Air Force to the Director of the Defense Health
Agency on matters pertaining to military health and readiness requirements
and safety of Air Force members.[301]

The MAJCOM SG will provide advice on the medical implications
of granting the request as well as prophylactic measures the applicant can
take. Additionally, the MAJCOM Staff Judge Advocate will provide a legal
review to the commander. If the applicant occupies a position or possesses
an AFSC that requires the member to be prepared to deploy to an area of
operations that requires the vaccination(s) from which the applicant requests
an accommodation, the Air Force Personnel Center (AFPC) will provide
input as to whether there is another career field that is willing to accept the
member. If a least restrictive means is available to further the government’s
compelling interest, the MAJCOM Commander must grant the request.

If there is not a less restrictive means, the MAJCOM commander
may grant or deny the request. A decision denying the request is final. This
begs the question: what happens to the member now?

B. Over My Dead Body: A Recommended Statutory Change

If the approving authority denies the request because it is not based on
a sincerely held religious belief, the unit commander may order the applicant
to receive the required vaccinations. At this point, if the applicant refuses
this order, the commander may take appropriate disciplinary action against
the applicant. If noncompliance continues, the commander could initiate
discharge based on misconduct or potentially pursue court-martial charges.

[301] 10 U.S.C. § 9036 (2020).
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If the approving authority determines the request is based on a sincerely
held religious belief, but there are no less restrictive means available to further
the government’s compelling interests, then the Air Force must be permitted
to either deny reenlistment to the applicant or to separate the applicant.

Ultimately, service members may need to leave the Air Force if an
accommodation cannot be found. Airmen leaving the Air Force for a sincerely
held religious belief should not be penalized. Accordingly, they should receive
an honorable service characterization. As demonstrated in Parker, there are
situations in which an Airman’s First Amendment rights can give rise to
court-martial charges. For instance, as a COVID-19 vaccine is produced and
vaccination becomes required for military members, if an applicant publicly
refuses to be vaccinated and calls upon others to do the same, such actions
are punishable as they would have a negative impact on good order and
discipline, mission effectiveness, and the health and safety of the force. But
if the Airman is not having a negative impact on good order and discipline,
the Airman should not be punished based on his or her religious beliefs.

Currently, the means are not available for Airmen to leave with an
honorable service characterization for their objection based on religious
reasons. There is not, for instance, a basis for discharge for religious refusal
to the vaccination requirement. Accordingly, for enlisted members the Air
Force Deputy Chief of Staff for Manpower, Personnel and Services (AF/Al)
would have to update the administrative discharge regulation to add a basis
for discharge to AFI 363208.[302]

Officers should be permitted to serve until the end of the current
active duty service commitment, at which time the officer would be separated
with an honorable service characterization. Unlike enlisted members, officer
involuntary separations are governed more strictly by statute and implement-
ing instructions. By statute, the Secretary of Defense may prescribe the
procedures to separate an officer when his or her performance of duty has
fallen below prescribed standards, for misconduct, moral or professional
dereliction, or because his retention is not clearly consistent with the interests

[302] U.S DEpP’T OF AIR FORCE, INSTR. 36-3208, ADMINISTRATIVE SEPARATION OF AIRMAN,
(July 8, 2004) (incorporating through Interim Change 7, July 2, 2013, as amended
through Air Force Guidance Memorandum 2020-01, July 1, 2020) is the current Air Force
directive governing procedures for how to separate enlisted Airmen administratively
[hereinafter AFI 36-3208].
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of national security.[303] There is not currently an avenue to involuntarily
separate an officer if the command believes the accommodation request is
based on a sincerely held religious belief but there are no less restrictive
means to further the Service’s compelling interest.

However, statutory provisions addressing conscientious objection
provide a good framework for addressing this issue.[304] Conscientious objec-
tors are those who, “by reason of religious training and belief, [are] conscien-
tiously opposed to participation in war in any form.”’[305] A conscientious
objector may apply for noncombat service, and therefore continue to serve
and support the mission.[306] Congress should amend the statute addressing
conscientious objection, Section 3806 of Title 50, to add a provision direct-
ing the Secretary of Defense to promulgate rules permitting involuntary
separation of officers in this limited situation. Adding a subparagraph (p) to
the Section, the language would read as follows:

(p) Inability to accommodate religious accommodations for
the military vaccination requirements. In the case of any com-
missioned officer who, based on his sincerely held religious
beliefs, requested a religious accommodation under Section
2000bb of Title 42, and was denied said accommodation

[303] 10 U.S.C. § 1181 (2020). The Secretary of Defense prescribed the procedures for
separating commissioned officers in U.S. DEp’T oF DEF., INSTR. 1332.30, COMMISSIONED
OFFICER ADMINISTRATIVE SEPARATIONS (May 11, 2018) (incorporating change 2, effective
May 22, 2020) [hereinafter DoDI 1332.30]. The Air Force implements DoDI 1332.30

in U.S. DEP’T OF AIR FORCE, INSTR. 3